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SOME DISPUTED QUESTIONS IN THE LAW OF COM- 
MERCIAL PAPER. 


1. Stipulation for Attorney's Fee in a Promissory Note. A differ- 
ence of opinion exists as to the effect which a stipulation for the 
payment of an attorney’s fee, in case suit is brought upon the 
note, has upon the character of the instrument, the stipulation 
being expressed in the note itself. The question is whether an 
agreement of this character, contained in the note, destroys the 
negotiable nature of the paper, and it has attracted a good degree 
of attention within the last few years, by virtue of the important 
distinctions existing between the rights attached to negotiable 
and non-negotiable paper. If such an agreement destroys the 
certainty in the amount of money to be paid on the one hand 
and received on the other, then of course it renders the paper 
non-negotiable, by depriving it of that which is one of the most 
important characteristics of negotiability. 

The cases may be divided into three classes. First, those 
which maintain the negotiable character of the note, sustaining 
the validity of the stipulation. Second, those which deny the 
validity of the stipulation, thereby affirming the negotiability of 
the note. Third, those denying the negotiable character of the 
instrument. We will consider each of these classes in their 
order. 

(1.) The Supreme Court of Iowa maintains the validity of 
the stipulation, upon the theory that it may be considered an 
agreement for the payment of liquidated damages,! and in Sperry 
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v. Horr, decided in 1874, it sustained the negotiability of notes 
containing such stipulations. The provision in that case read: 
“Tf not paid when due, and suit is brought thereon, I hereby 
agree to pay collection and attorney fees therefor.” It is notice- 
able that the amount of fees was not certain and fixed, so that 
a broader case could not have been presented. It was doubtful 
whether the amount finally to be received would or would not 
include these fees and costs. It was also doubtful as to what the 
fees and costs might amount to. The case certainly enabled 
counsel to argue with a good degree of plausibility that the note 
in question lacked one of the elements of negotiable paper, that 
of certainty in the amount to be received. But the court, in 
sustaining the negotiability of the note, or notes, for there were 
several of them containing the same stipulation, said: ‘* The sums 
payable by the terms of the notes are fixed and certain ; they 
are subject to no increase or diminution ; when they matured, no 
inquiry was necessary to be made as to facts not apparent on 
the face of the notes, in order to fix the amount due ; recovery 
could have been had upon the notes themselves, without other 
evidence.” 

In Indiana, too, the negotiability of the note has been sus- 
tained, although the stipulation has not been held void. The 
question came before the Supreme Court of that State in 1871, 
in Stoneman v. Pyle.2 In the course of the opinion the court 
said: “On the maturity of the note, the maker knew precisely 
what he was bound to pay, and the holder what he was entitled 
to demand. In the commercial world, commercial paper is ex- 
pected to be paid promptly at maturity. . . . As long as the note 
retained the peculiar characteristics of commercial paper, viz., up 
to the time of its maturity and dishonor, the amount to be paid 
on the one hand, and to be recovered on the other, was fixed 
and definite.” The negotiability of such notes has since been ~ 
sustained by the same court, in Strough v. Gear,’ decided in 
1874. 

In 1871, being the same year that the case of Stoneman v. 
Pyle was decided in Indiana, the question arose in Louisiana. 
In that case, Dietrich v. Bayhi,‘ the stipulation in the note was 
as follows: I agree to pay “ attorney fees of . . . per cent if suit 
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be instituted on this note.” Notwithstanding this uncertainty, 
the negotiable character of the note was sustained. 

The Supreme Court of Kansas has also sustained the negotia- 
bility of these notes, for very much the same reason as that 
assigned by the court in Indiana. The note in this case con- 
tained a promise to pay the “ costs of collecting, including rea- 
sonable attorney fees, if suit be instituted on this note.” The 
court said the amount due at the maturity of the paper was 
certain, and that the only uncertainty was in the amount to be 
collected in case the maker defaulted at the maturity of the 
paper, and the holder was driven to the necessity of instituting 
asuit for collection, adding that even in that case the only un- 
certainty would be as to the expenses of such collection.! 

(2.) On the other hand, there are cases which hold that such 
stipulations are absolutely void. It follows, of course, that if the 
stipulation is a nullity, and to be treated as of no effect, it cannot 
destroy the negotiable character of the note. For that which is 
void cannot be so far effective as to render a note non-negotiable 
by reason of an uncertainty which it sought, but failed to intro- 
duce into its terms. In Bullock v. Taylor,? decided in 1878, the 
Supreme Court of Michigan held a stipulation to pay an attorney's 
fee to be absolutely void, upon the ground that such an agree- 
ment was in the nature of an agreement to pay a penalty. The 
decision was announced by Mr. Justice Cooley. In the course 
of his opinion, which, it is needless to say, was an able one, he 
said: ** A stipulation for such a penalty we think must be held 
void. It is opposed to the policy of our laws concerning attor- 
ney’s fees, and it is susceptible of being made the instrument of 
the most grievous wrong and oppression. It would be idle to 
limit interest to a certain rate, if, under another name, forfeitures 
may be imposed to an amount without limit. The provision in 
those notes is as much void as it would have been had it called 
the sum imposed by its true name of forfeiture or penalty. There 
is no consideration whatever that can support it.” This case has 
since been approved by the same court.3 ‘ 

Four years prior to the decision in Bullock v. Taylor, the ques- 
tion had arisen in Kentucky, in Gear v. Louisville Banking Co.,! 
upon a stipulation reading as follows: I agree “ to pay a reason- 


1 Seaton v. Scovill, 18 Kans. 433. 8 Meyer v. Hart, 40 Mich. 517. 
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able attorney fee to any holder thereof, if the same shall here. 
after be sued upon.” The conclusion announced was that this 
agreement was for the payment of a penalty, and that it could 
not be allowed to destroy the negotiable character of the note; 
and in the subsequent case of Witherspoon v. Musselman,! the 
same court held such stipulations void, upon the ground that 
they were agreements to pay penalties, tending to the encourage. 
ment of litigation and the oppression of the debtor. 

In Nebraska, in the case of Heard v. Dubuque County Bank? 
decided in 1878, it was held that stipulations of this character 
did not destroy the negotiable character of the note. In that case 
the agreement read: * And if suit is brought to enforce collee- 
tion I will pay reasonable attorney’s fees.” The court in consid- 
ering the question said: “ We do not think that the amount of 
money represented by the note or bill is rendered any the less 
certain by reason of its containing a stipulation that if it is not 
paid at maturity the maker will pay a part of the expenses of its 
collection. Such a stipulation adds to the value of the paper, 
has a tendency to lower the rate of discount on it, not only 
because it promises less expensive collection, but it bears evi- 
dence of a greater degree of confidence on the part of the maker 
in his ability to pay without suit.” It would seem that this case 
should have been cited in the first class of cases noted, as sus- 
taining both the negotiability of the note and the validity of the 
stipulation. But in the subsequent case of Dow v. Updike, this 
same court placed itself in line with the Michigan and Kentucky 
cases, and held that such stipulations were oppressive and usuri- 
ous.2 Indeed, the reasoning in the case of Heard v. the Dubuque 
Bank, that such stipulations had a tendency to lower the rate of 
interest on the note, was slightly forced, inasmuch as the very 
note in question bore the highest rate that the law of the State 
allowed. 

The question came up in Illinois in Nickerson v. Sheldon, 
decided in 1864. The objection was raised that the note sued 
upon was not negotiable, because of the following provision: 
“ We further agree, that if the above note is not paid without 
suit, to pay ten dollars in addition to the above for attorney's 
fees.” The court held that this did not render the amount due 
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at all uncertain, so as to deprive the note of its negotiability. 
“The amount due by this note is absolutely certain, and it pos- 
sesses all the requisites of a negotiable instrument under the stat- 
ute. There is no uncertainty as to the precise amount of money 
to be paid on the maturity of the note.” And in the subsequent 
case of Short v. Coffeen,! decided in 1875, the same court refused 
to allow judgment to be entered in an action on a promissory 
note for the amount of the attorney fees provided for in the note, 
although the provision was expressed that they were, “ in case of 
the collection thereof (the amount of the note) by suit at law or 
otherwise, to be added to and made a part of the amount due, 
or of the judgment.” The court declared that the recovery could 
not in any case exceed the amount of the note and interest. 

(3.) Finally, there is a class of cases, as already said, which hold 
that notes containing such provisions must be regarded as non- 
negotiable. This doctrine prevails in Missouri, Pennsylvania, 
North Carolina, Minnesota, and perhaps Wisconsin. In Missouri 
and in Pennsylvania the subject has been before the courts sev- 
eral times. The first time it came up in Missouri was in the case 
of the First National Bank of Trenton v. Gay, decided in 18762 
The note in question contained the following provision: ‘If not 
paid at maturity, and the same is placed in the hands of an at- 
torney for collection, we agree and promise to pay an additional 
sum of ten per cent as an attorney fee.” The court said that a 
portion of the amount promised to be paid depended on a con- 
tingency, whether another portion, specified by the same paper, 
was paid on maturity ; that it could not be considered a promis- 
sory note, as the amount to be paid was not precise ; and this 
ruling has been since adhered to in Samstag v. Conley, in First 
National Bank of Carthage v. Marlow,‘ which was decided in 
1880, as well as in First National Bank v. Jacobs.5 

The Supreme Court of Pennsylvania, in 1877, adopted the same 
theory in Woods v. North,® where the agreement was to pay “ five 
per cent collection fee if not paid when due, without defaleation.” 
Mr. Justice Sharswood announced the opinion of the court, and 
said: “In the paper now in question there enters an undoubted 
element of uncertainty. It is a mistake to suppose that if the 
note was unpaid at maturity, the five per cent would be payable 


1 76 Ill. 245. 8 64 Mo. 476. 5 73 Mo. 35. 
2 63 Mo. 33. 4 71 Mo. 618. 6 84 Penn. St. 407. 
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to the holder by the parties. It must go into the hands of an 
attorney for collection. . . . The amount of the percentage can- 
not be arbitrarily determined by the parties; it must be only 
what would be a reasonable compensation to an attorney for col- 
lection.” The reasonableness of the fee was said to be a question 
for the jury. This ruling was followed by the same court, at the 
January term, 1881, in Johnson v. Speer.! 

At the same term that Johnson v. Speer was being decided in 
Pennsylvania the subject was considered by the Supreme Court 
of North Carolina, and a similar opinion was expressed to that 
declared in the former State. The case was that of the First 
National Bank v. Bynum,? and the provision was for the payment 
of “all counsel fees and expenses in collecting the note if it ig 
sued on or placed in the hands of an attorney for collection.” It 
was also made payable in current rate of exchange on New York. 
Each of these provisions was regarded as rendering it uncertain 
in amount, and, therefore, unnegotiable. 

In Minnesota the question came up in Jones v. Radatz,* and 
was decided at the October term, 1880. The instrument pro- 
vided for **a reasonable attorney’s fee if suit be instituted for 
the collection of this note.” The opinion was delivered by Chief 
Justice Gilfillan. After stating that it was essential to the nego- 
tiability of a note that it should be certain in amount, he said: 
‘* The instrument before us has this certainty as to the $135 and 
the interest, but the whole instrument must be taken together. 
The promise to pay the $135 and interest is not the whole of the 
promise ; not the entire obligation created. The entire obligation 
and promise is to pay absolutely that sum and interest, and in a 
particular contingency, to wit, the bringing suit by the payee, 
after default, to pay a further sum, not fixed, and not capable of 
being ascertained from the instrument itself. The suggestion, in 
some of the cases,‘ that a stipulation to pay attorney's fee in 
case of suit relates merely to the remedy, is not sound, for the 
payee, if he recover on that part of the promise, must recover, 
not because he is obliged to bring suit, but because it is part of 
the contract and obligation of the maker, on which the suit is 
brought, that he will pay them on the specified contingency. 
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Those cases and Gear v. Louisville Banking Company,! ap- 

ar to advance the proposition that the instrument may be 
negotiable if the amount with which it may be discharged at 
maturity be fixed and certain, even though the amount required 
to discharge it after it has passed maturity, or recoverable upon 
it in an action, be entirely indefinite and uncertain. We think 
the certainty requisite to the negotiability of the instrument 
must continue until the obligation is discharged ; and that any 
provision which before that time removes that certainty, prevents 
the instrument from being negotiable at all.” The Supreme 
Court of Wisconsin handed down a decision on this question at 
the December term, 1881, in the case of Morgan v. Edwards.? 
The agreement in this note read as follows: “ We also agree to 
pay all expenses, including attorney’s fees, incurred in collecting, 
without any relief from valuation or appraisement laws.” This 
agreement, it will be observed, was very broad, and if not void 
as being a stipulation for a penalty, could hardly be regarded 
otherwise than as introducing a very uncertain element into the 
note in question. The court did not enter into any discussion of 
the question of the validity of the stipulation. But on the other 
question, the uncertainty in amount, the court said: ‘A large 
number of cases have been cited which hold that if the amount 
payable at the maturity of the paper is fixed and certain — the 
instrument containing the other essentials of a note — it.is still 
a note, although it contains a further promise to pay an uncertain 
sum for expenses or costs of collection if not paid at maturity, 
or if suit be brought upon it. We have examined many of these 
cases, and in all thus examined we find express stipulations that 
such expenses or costs are only payable provided default be made 
in the payment of the note at maturity, or unless suit be brought 
upon it, which implies a default. . . . This case does not require 
us to determine whether an instrument providing for the pay- 
ment of an uncertain sum for expenses of collection or of a suit, 
in case of default, can or cannot be a promissory note. The 
stipulation to pay such expenses contained in the instrument in 
suit is not made contingent upon default of payment at maturity. 
If the money had been paid at the specified place on the day it 
was due, the defendants were liable under their agreement to 
pay the holder’s necessary expenses of receiving it. If the bank 
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received it for the plaintiff, it might lawfully charge a fee for so 
doing, as the holder might have sent some other agent to the 
bank to receive the money, and such agent would have been en- 
titled to compensation for his services. In either case, the charges 
would be expenses incurred in collecting the money, and such 
expenses the defendants agreed to pay by the terms of the instru- 
ment. Because of this, and because the amount thereof is un- 
certain, the instrument is not a promissory note, and therefore 
not negotiable.” We have quoted somewhat at length from this 
decision, to show the important distinction which the court took 
in this case. Attention should also be called to the fact that this 
same court, in the case of Leggett v. Jones,! had held that an 
instrument in the form of a promissory note, for the payment of 
a certain sum of money, “ with exchange on New York,” was in 
fact a promissory note. In Morgan v. Edwards the decision in 
that case is alluded to. ‘ The question in that case,” said the 
court, “ was not whether the instrument was a note under the 
law merchant, but whether it was a contract for the payment of 
money only under the code. The question was answered in the 
affirmative, and that is the whole basis of the judgment. The 
case cannot justly be regarded as authority for the proposition 
that an instrument containing such a stipulation can be a prom- 
issory note, although it has been so referred to in some of the 
elementary books.” ‘The court, however, goes on to express the 
opinion that such a provision would not destroy the negotiable 
character of the instrument. “In Leggett v. James the note 
was payable at the Dodge County Bank, with exchange on New 
York. Had the note been made payable in New York, no one 
would claim that there was any uncertainty in the amount, al- 
though the maker would necessarily have been subjected to the 
expense, uncertain in amount, of providing funds there to meet 
it. It is precisely that expense which constitutes and governs 
the cost of exchange. Hence, the same sum of money which 
would have been required to pay the note in New York would 
have paid it at the Dodge County Bank, including the exchange, 
according to its terms.” There are cases which take a contrary 
view, upon the theory that the rate of exchange varies. But 
without entering upon the discussion of that question we may 
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remark that the weight of authority is no doubt in harmony with 
the doctrine announced in Leggett v. James.! 

This examination of the authorities shows that the negotiability 
of notes containing provisions for the payment of attorney's fees 
in case of non-payment at maturity is sustained by decisions in 
eight States, —in Iowa, Indiana, Kansas, Kentucky, Illinois, 
Louisiana, Michigan, and Nebraska. It shows, too, on the other 
hand, that the courts of four States — Missouri, Minnesota, North 
Carolina, and Pennsylvania — reach a contrary conclusion, and 
hold such notes to be non-negotiable, while the Supreme Court 
of Wisconsin evidently inclines to the same opinion. The ques- 
tion has not arisen in the Supreme Court of the United States, 
although it has twice been raised in the circuit courts of the 
United States. In Farquhar v. Fidelity, &e. Deposit Company ? 
(U.S. C. C. D. Pa.), approbation was expressed of the doctrine 
which holds such notes to be non-negotiable. After approv- 
ing the Pennsylvania case of Woods v. North,’ it was added: 
“ Although there may be reason for the difference of opinion 
which exists as to the effect upon the commercial character of 
a note of a provision for the additional payment of a fixed per- 
centage for collection, which is expressed upon its face, yét 
there is no conflict of opinion as to the effect of such a provi- 
sion where the amount of the addition is determinable only by 
extrinsic evidence.” The note provided for the payment of an 
attorney’s fee of five per cent for collection, in case suit was 
instituted thereon. But in the Circuit Court for the District: 
of Kansas the negotiability of notes containing a provision for 
an attorney fee was maintained in the case of Howenstein v. 
Barnes,‘ decided in 1879. The note was made in Kansas, and 
was payable in Missouri; but the question was considered as 
one of general commercial law, and decided as such. An ex- 
amination of the cases shows that the opinion expressed in the 
Circuit Court of Pennsylvania, that there is no conflict ot 
opinion as to the non-negotiability of the note when the amount 
of the addition made by such a provision is determinable only 
by extrinsic evidence, is wholly unwarranted by the cases; for, 
passing, of course, the cases which have arisen where the stipu- 
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lation was held void, we find that in Iowa, Indiana, Louisiana, 
and in Kentucky and Nebraska, in cases arising before the stipu- 
lation was held void, extrinsic evidence was necessary to deter- 
mine the amount to be added. What is a reasonable attorney’s 
fee is certainly a question to be determined by extrinsic evi- 
dence, and costs of collection must also be shown by extrinsic 
evidence. 

It may be remarked, too, that the Supreme Court of Dakota 
has sustained the validity of a provision stipulating for a sum 
certain for attorney’s fees, in case suit was brought. The Louis- 
iana, Iowa, Illinois, and Indiana cases were approved ; but the 
decision was based on a provision of the statute, which was as 
follows: “* The parties to a contract may agree therein upon an 
amount which shall be presumed to be the amount of damage 
sustained by a breach thereof, when, from the nature of the case, 
it would be impracticable or extremely difficult to fix the actual 
damage.” ! 

In addition to the States already named, there is little doubt 
that the negotiability of notes providing for an attorney fee 
would be sustained in Ohio, and also in Virginia. As early as 
1833, the Court of Appeals of Virginia, in Toole v. Stephen,? 
held that a provision in a promissory note for the payment of 
costs of suit, and a commission for its collection, was a usurious 
agreement. And the Supreme Court of Ohio, in State v. Taylor,’ 
decided in 1841, held that an agreement in a promissory note to 
pay an attorney fee not exceeding five per cent was void as 
against public policy. If these stipulations are to be treated as 
void, they cannot be allowed to destroy the negotiability of the 
notes containing them. It seems to us to be more consistent 
with public policy to consider all such agreements as absolutely 
void. They can readily be used to cover usurious agreements, 
and excessive exactions may be made under the guise of an at- 
torney’s fee. It is not only a protection to the debtor to protect 
him against such demands, but the interest of the creditor is also 
promoted, by enabling him the more 1eadily to dispose of or ne- 
gotiate the note than he possibly could do if the note was to be 
considered as non-negotiable. The decided preponderance of au- 
thority is, as we have seen, in favor of the negotiability of notes 
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containing such stipulations. The conclusion thus reached in 
the large majority of the cases seems to us to be correct, whether 
it is based upon the theory that the stipulation is void, or upon 
the fact that the amount due at the maturity of the note is fixed 
and certain. We very much doubt whether the opposite con- 
clusion, reached by the courts in Missouri, Pennsylvania, North 
Carolina, and Minnesota, will be adopted in many of the States, 
notwithstanding the respect which may be entertained for the 
tribunals which have approved it. 

2. Rate of Interest after Maturity of Note. Where the rate of 
interest specified in a promissory note is either greater or less 
than the legal rate, and the note contains no provision as to the 
rate after maturity, the question arises whether the note con- 
tinues to draw the same rate after as before maturity. The courts 
widely differ in their answer to this question; some of them 
strenuously maintaining that the contract rate governs as well 
after as before maturity, while others insist, with an equal degree 
of confidence, that the legal rate must govern, unless it is ex- 
pressly provided that the contract rate shall continue after 
maturity. 

In the Supreme Court of the United States the rule was an- 
nounced, in Brewster v. Wakefield,! decided in 1859, that, in the 
absence of a provision to the contrary, the statutory rate would 
govern after maturity. The opinion was by Chief Justice Taney, 
and the question came up from the territorial court of Minnesota. 
It is not unlikely that the very excessive rate of interest which 
the note called for had much to do in influencing the court to 
the conclusion reached; but the doctrine thus announced has 
since been adhered to by that tribunal. It was followed in 
Burnhisel v. Firman,” decided in 1874; and in the recent case of 
Holden v. Trust Co.,? decided in 1877, Mr. Justice Swayne said: 
“If payment be not made when the money becomes due, there 
is a breach of the contract, and the creditor is entitled to dam- 
ages. Where none has been agreed upon, the law fixes the 
amount according to the standard applied in all such cases. It 
is the legal rate of interest where the parties have agreed upon 
none. If the parties meant that the contract rate should con- 
tinue, it would have been easy to say so. In the absence of a 
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stipulation, such an intendment cannot be inferred. The analo- 
gies relied upon to support a different view are obviously dis. 
tinguishable from the case in hand.” This case was an appeal 
from the Supreme Court of the District of Columbia, where the 
statutory provision is that the rate of six per cent per annum is 
allowed upon all moneys due, where there is no contract on the 
subject. 

But this question is regarded as being purely one of local law ; 
and where the courts of any State have adopted a contrary rule, 
the rule so adopted will be applied by the Supreme Court of the 
United States to notes governed by the laws of that State. 
This principle was established in the case of Cromwell v. County 
of Sac,! decided in 1877, where Mr. Justice Field followed the 
rulings of the Supreme Court of Iowa. In the case of Holden 
v. The Trust Co., already cited, Mr. Justice Swayne says, “ The 
question is always one of local law.” And in the case of 
Town of Ohio v. Frank,? but recently decided, Mr. Justice 
Woods, delivering the opinion of the Supreme Court, acted on 
the same principle, applying the rulings of the Supreme Court of 
Illinois. 

The earliest American case which we have found sustaining 
the doctrine announced in Brewster v. Wakefield, and one which 
seems to have been generally lost sight of, is that of Gaillard v. 
Ball,’ decided in South Carolina in 1818. In that case, a person 
had entered into a bond, conditioned for the payment of four 
per cent interest on certain legacies till the legatees came of age, 
and as each legatee came of age, to pay him his proportion of the 
principal. The court held him bound to pay the statutory rate 
from the time the principal became due. Justice Nott delivered 
the opinion, saying: “ The defendant’s testator stipulated to pay 
four per cent up to a given time, and then to pay the principal. 
This contract to pay four per cent ended at that time, and his priv- 
ilege to pay no more ended with it. A person is always bound 
to pay legal interest except where there is an agreement to take 
less. In this case the plaintiff did not agree to take less, any 
longer than until the principal became due. The law, which the 
parties had made for themselves, having ended at that time, the 
contract was governed by the law of the land afterwards.” Jus- 
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tice Gantt, however, thought otherwise, and said that no greater 
rate of interest should be allowed, on the coming of age of the leg- 
atees, than that which was stipulated by the bond. The rule in 
South Carolina seems to be settled that the contract rate will 
govern after maturity. In Langston v. 8. C. R. Co.,! decided in 
1870, the Supreme Court of that State expresses the opinion that 
the weight of authority is in favor of Brewster v. Wakefield. And 
in the more recent case of Briggs v. Winsmith,? decided as late 
as 1878, the same doctrine is asserted, the court saying that as no 
contract appeared to govern the rate of interest from and after 
the maturity of the note, the statutory rate must govern as de- 
termining the measure of damages. 

The question arose in Pennsylvania as early as 1842, in Lud- 
wick v. Huntzinger,*a case much relied on in Brewster v. Wake- 
field. The bond provided for interest at the rate of six per cent, 
and the court held that this agreement as to interest only ex- 
tended to the period fixed for the payment of the debt; that 
after maturity the statutory rate of six per cent governed. No 
reference was made to the early case of Gillard v. Ball, decided 
almost a quarter of a century before in South Carolina, but the 
same conclusion was reached on the same reasoning. ‘ Until the 
bond became payable,” it was said, “the agreement of the parties 
regulated the allowance of interest, and the rate of it; but after 
that the law interposed, not only to allow, but to regulate the 
rate of interest that should be paid by the defendant or debtor 
for and on account of his illegal detention of the debt from the 
plaintiffs. Whenever one man binds himself to pay a specific sum 
of money to another by a certain day, and he fails to do so, he 
becomes liable by the law of this State to pay interest thereon at 
the rate of six per cent per annum, afterward, as long as he shall 
improperly withhold payment thereof, unless, perhaps, it should 
be expressly agreed otherwise.” 

In 1858, the Supreme Court of Minnesota, in Mason v. Callen- 
dar,‘ laid down the same principle, saying: “ Interest is the crea- 
ture of the contract, and as such is only recoverable during the 
continuance of the contract. When the agreement is violated the 
promisee has sustained a wrong for which the law gives him re- 
dress by way of damages.” This case was followed by the same 
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court in a number of decisions,! until, in 1879, the legislature 
interfered and passed the provision cited below? 

In Robinson v. Kinney* the Supreme Court of Kansas, in 
1863, followed Brewster v. Wakefield, considering that case 
as decisive of the question, inasmuch as the statute of that 
State was similar to the one passed on by the Supreme Cowt 
of the United States in the latter case; and this was fol- 
lowed in 1866 in Searl +. Adams.4 Such, too, is the rule in 
Maine,> adopted in 1877, the court saying: “The practice 
in this State has been in accordance with the rule laid down 
by the Supreme Court of the United States in Brewster », 
Wakefield, and we see no reason for departing from it.” 
The same doctrine is also maintained in Arkansas® in several 
recent decisions, being announced for the first time in 1876. The 
subject came up in Rhode Island‘ in 1877, and the court said the 
parties were not entitled to interest subsequent to the maturity 
of the note, at the stipulated rate, on the idea of an implied con- 
tract for such interest, and that if the same rate should be 
allowed it would be on the assumption that such was the 
measure of damages; but it was held to be more in keeping 
with the spirit of the statute to allow only the statutory rate 
of six per cent. 

In Kentucky ® the matter came up in 1876, and it was held 
that the statutory rate would govern after maturity. ‘“ Whatever 
interest,” said the court, “is recoverable upon the note after ma- 
turity, is recoverable not upon the stipulations expressed in the 
writing, but upon the provisions of the statute. If the right to 
interest depended alone upon the contract, and was not given by 
law, the appellee would not be entitled to any interest after the 
maturity of the note, and could only recover, if at all, by way 
of damages for withholding the money due.” 

The Supreme Court of Indiana had occasion to determine this 


1 Talcott v. Marston, 3 Minn. 339; 3 2 Kan. 184. 
Lash v. Lambert, 15 Minn. 416; More- 4 3 Kan. 513. 
land v. Lawrence, 23 Minn. 84. 5 Duran v. Ayer, 67 Me. 150; Eaton v. 
2 “Tn case of all notes or other instru- Boisonault, ib. 540. 
ments bearing interest, when no rate of © Newton v. Kennerly, 31 Ark. 627; 
interest is specified after maturity, the said Pettigrew v. Summers, 32 Ark. 571; 
note or other instrument shall be construed Woodruff v. Webb, 32 Ark. 613. 
to bear the same rate of interest after ma- 7 Pearce v. Hennessy, 10 R. I. 223. 
turity as before, and until fully paid and 8 Riiling v. Thompson, 12 Bush, 310; 
satisfied.” Gen. Laws, 1879, ch. 66,§5. Evans v. Chapel, 13 Bush, 12. 
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question at an early day, and the conclusion then arrived at was 
directly opposed to the theory which is now recognized by it as 
the correct rule in such cases. In 1836, and again in 1858, the 
doctrine was recognized in that State that the contract rate con- 
tinued after maturity and until final payment.’ But in 1879 the 
subject was again considered, when the court expressly repudiated 
its former rulings, and announced that, in the absence of an 
express agreement to the contrary, the statutory rate would 
govern after the maturity of the instrument. The matter was 
disposed of with few words, the court merely quoting Brewster 
v. Wakefield, and declaring that it announced the correct rule. 
The contrary theory, on the other hand, has been maintained 
by courts of equal standing and ability, and in many cases. As 
early as 1820 the question arose in New York, in Miller v. Bur- 
roughs,? and was disposed of by the remark that ‘* the contract 
of the parties is not confined to the time limited for the payment 
of the principal, but is general, and continues until the contract 
ceases to operate.” The subject again came up in 1825, in Van 
Beuren v. Van Gaabeck,? and it was again held that the contract 
rate would continue after maturity as before ; the court remarking 
that ‘* the contract of the parties is not confined to the time limited 
for the payment of the principal, but is general, and continues until 
the contract ceases to operate.” These cases have been followed 
in a late case in the Supreme Court of that State, Andrews v. 
Keeler,’ decided in 1879. In each of these cases, however, 
the matter was not considered at length, but was summarily dis- 
posed of as a matter of course. Whether this theory would be 
sustained by the Court of Appeals is somewhat doubtful, for 
while the early cases already cited have not been overruled 
expressly, yet doubt has been cast upon them, leaving the 
subject somewhat involved. In Ritter v. Phillips,’ decided in 
1873, Mr. Justice Folger seemed to regard the matter as an 
open question, and one not necessary to determine in that case. 
After making reference to the doctrine enunciated in the early 
cases, he added: “* This has been somewhat shaken in U. S. Bank 
v. Chapin,® where it was held that when a bank was, by its char- 


1 Bates v. Wernwag, 4 Black. 372; 4 26 N. Y. Sup. Ct. 87. 
Kilgore v. Powers, 5 Black. 22. 553.N Y. 586. 

2 4 Johnson’s Ch. 436. 6 9 Wend. 71. 

8 4 Cowen, 496. 
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court in a number of decisions,’ until, in 1879, the legislature 
interfered and passed the provision cited below.? 

In Robinson v. Kinney*® the Supreme Court of Kansas, in 
1863, followed Brewster v. Wakefield, considering that case 
as decisive of the question, inasmuch as the statute of that 
State was similar to the one passed on by the Supreme Court 
of the United States in the latter case; and this was fol- 
lowed in 1866 in Searl rv. Adams.4 Such, too, is the rule in 
Maine,® adopted in 1877, the court saying: ‘The practice 
in this State has been in accordance with the rule laid down 
by the Supreme Court of the United States in Brewster v. 
Wakefield, and we see no reason for departing from it.” 
The same doctrine is also maintained in Arkansas ® in several 
recent decisions, being announced for the first time in 1876. The 
subject came up in Rhode Island? in 1877, and the court said the 
parties were not entitled to interest subsequent to the maturity 
of the note, at the stipulated rate, on the idea of an implied con- 
tract for such interest, and that if the same rate should be 
allowed it would be on the assumption that such was the 
measure of damages; but it was held to be more in keeping 
with the spirit of the statute to allow only the statutory rate 
of six per cent. 

In Kentucky ® the matter came up in 1876, and it was held 
that the statutory rate would govern after maturity. “ Whatever 
interest,” said the court, “is recoverable upon the note after ma- 
turity, is recoverable not upon the stipulations expressed in the 
writing, but upon the provisions of the statute. If the right to 
interest depended alone upon the contract, and was not given by 
law, the appellee would not be entitled to any interest after the 
maturity of the note, and could only recover, if at all, by way 
of damages for withholding the money due.” 

The Supreme Court of Indiana had occasion to determine this 


1 Taleott v. Marston, 3 Minn. 339; 3 2 Kan. 184. 
Lash ». Lambert, 15 Minn. 416; More- 4 3 Kan. 513. 
land v. Lawrence, 23 Minn. 84. 5 Duran v. Ayer, 67 Me. 150; Eaton v. 
2 “Tn case of all notes or other instru- Boisonault, ib. 540. 
ments bearing interest, when no rate of © Newton v. Kennerly, 31 Ark. 627; 
interest is specified after maturity, the said Pettigrew v. Summers, 32 Ark. 571; 
note or other instrument shall be construed Woodruff v. Webb, 32 Ark. 613. 
to bear the same rate of interest after ma- 7 Pearce vr. Hennessy, 10 R. I. 223. 
turity as before, and until fully paid and 8 Riiling v. Thompson, 12 Bush, 310; 
satisfied.” Gen. Laws, 1879, ch. 66,§ 5. Evans v. Chapel, 13 Bush, 12. 
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question at an early day, and the conclusion then arrived at was 
directly opposed to the theory which is now recognized by it as 
the correct rule in such cases. In 1836, and again in 1838, the 
doctrine was recognized in that State that the contract rate con- 
tinued after maturity and until final payment.) But in 1879 the 
subject was again considered, when the court expressly repudiated 
its former rulings, and announced that, in the absence of an 
express agreement to the contrary, the statutory rate would 
govern after the maturity of the instrument. The matter was 
disposed of with few words, the court merely quoting Brewster 
v. Wakefield, and declaring that it announced the correct rule. 
The contrary theory, on the other hand, has been maintained 
by courts of equal standing and ability, and in many cases. As 
early as 1820 the question arose in New York, in Miller v. Bur- 
roughs,? and was disposed of by the remark that ‘* the contract 
of the parties is not confined to the time limited for the payment 
of the principal, but is general, and continues until the contract 
ceases to operate.”” The subject again came up in 1825, in Van 
Beuren v. Van Gaabeck,? and it was again held that the contract 
rate would continue after maturity as before ; the court remarking 
that ** the contract of the parties is not confined to the time limited 
for the payment of the principal, but is general, and continues until 
the contract ceases to operate.” These cases have been followed 
in a late case in the Supreme Court of that State, Andrews v. 
Keeler,’ decided in 1879. In each of these cases, however, 
the matter was not considered at length, but was summarily dis- 
posed of as a matter of course. Whether this theory would be 
sustained by the Court of Appeals is somewhat doubtful, for 
while the early cases already cited have not been overruled 
expressly, yet doubt has been cast upon them, leaving the 
subject somewhat involved. In Ritter v. Phillips,> decided in 
1873, Mr. Justice Folger seemed to regard the matter as an 
open question, and one not necessary to determine in that case. 
After making reference to the doctrine enunciated in the early 
cases, he added: *“* This has been somewhat shaken in U. S. Bank 
v. Chapin,® where it was held that when a bank was, by its char- 


1 Bates v. Wernwag, 4 Black. 372; 4 26 N. Y. Sup. Ct. 87. 
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ter, limited to the rate of six per cent in its discounts, yet that 
it could recover at the rate of seven per cent from the time the 
note it had discounted became payable; and to the same effect 
is Macomber v. Dunham.’’! The cases of Bell v. The Mayor,? and 
Hamilton v. Van Rensselaer,’ are also regarded as casting doubt 
upon the matter. 

The subject next came up in Texas in 1852, in Pridgen +. 
Andrews,‘ and was disposed of in an even more summary man- 
ner, with fewer words, than in the New York cases. The jury, 
in computing the interest, had proceeded upon the theory that 
the contract rate continued after the maturity of the note, 
and the court disposed of the subject with the brief remark, 
“There is no excess in the interest as estimated by the jury.” 
In the subsequent year, 1853, the question was again presented, 
and this time was a little more fully commented on, the case being 
that of Hopkins v. Crittenden.5 After referring tothe statute as 
fixing the legal rate of interest at eight per cent, and as author- 
izing the recovery of that rate when no specific rate was expressed 
in the contract, the court held that a specific rate was named 
in the note, and that that rate continued after maturity. ‘It 
doubtless was the intention of the parties,” said the court, “ to 
contract for ten per cent interest upon the debt until paid, and 
there can be as little doubt that it was the intention of the legis- 
lature to authorize the making and enforcing of such a contract.” 

About this same time, 1852, the subject was considered in 
California, in Kohler v. Smith,® and a similar conclusion was 
reached, without reference to any adjudications upon the matter 
elsewhere. The appellant complained that he was charged with 
interest upon his note at the rate of five per cent a month after it 
became due ; and contended that his contract was for that rate from 
the time he made the note up to its maturity. ‘* Where there is no 
express contract in writing fixing a different rate of interest,”’ the 
statute provided that money should bear interest at the rate of 
ten per cent after it becamedue. The court said: “ This language 
is very explicit, and shows that the intention of the act was two- 
fold: first, that money demands after maturity should draw in- 
terest; and, second, that they should draw interest at whatever 


1 8 Wend. 550. 4 7 Tex. 461. 
2 10 Paige, 49 (1843). 5 10 Tex. 189. 
8 43 N. Y. 46 (1871). 2 Cal. 597. 
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rate was expressed in the written contract, notwithstanding that 
nothing is said expressly about interest after maturity; and it 
is only where no rate is agreed on, that the statute rate takes 
effect.” The State of Nevada adopted the California statute 
regulating interest, and the courts of that State have conse- 
quently placed the same construction upon it as had previously 
been given to it in the State from which it was adopted. 

In Phinney v. Baldwin,? decided in 1854, the Supreme Court of 
Illinois established the rule for that State, holding that the con- 
tract rate continued after maturity, although there was no express 
agreement to that effect in the note. No reference was made to 
decisions elsewhere, but the conclusion was based upon the evi- 
dent intention of the parties. The note was payable thirty days 
from date, and the promise was to pay the principal “ with in- 
terest from date at five per cent per month.” And the court 
said: ** The note continues to bear that rate of interest so long as 
the principal continues unpaid. The maker undertakes to pay 
interest at that rate while he withholds payment of the prin- 
cipal; that is the compensation which the payee is to receive 
for the forbearance of the money. We entertain no doubt that 
this was the real understanding of the parties. It was not their 
intention that this rate should cease on the maturity of the note, 
and that it should thereafter only bear interest at the rate of ten 
per cent per annum. Such a construction could not be put upon 
the instrument without doing violence to the intention of the 
parties. It would in effect be making a new contract for them. 
They evidently contemplated but one rate of interest, and that 
rate was to continue until payment should be made.” The 
question was up again in 1862, and the court refused to follow 
Brewster v. Wakefield, adhering to its former ruling, and declar- 
ing “that such is the common-sense understanding of the con- 
tract.” And this doctrine is still maintained.‘ 

No good purpose can be subserved by pursuing the matter 
further. Almost all the cases hereafter cited on this subject, as 
holding this same theory, base it upon the evident intent of the 
parties that the note should bear the same rate after as before 
maturity. This theory prevails in the States already named, and 
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in Massachusetts, Michigan,? Wisconsin,* Ohio,* Virginia,’ Iowa, 
and Tennessee.’ The same doctrine was maintained in Connecti- 
cut,® but has been changed by a statutory provision passed in 
1873, and cited below. While the matter has not yet been 
before the Supreme Court of Missouri, it has been raised in the 
St. Louis Court of Appeals, and it was there held that the con- 
tract rate continued after maturity. The Court said: “The 
question here presented has never been passed upon by our 
Supreme Court. We believe, however, that by universal usage 
in the courts and among business men throughout the State the 
rate of interest agreed upon in a written obligation for the pay- 
ment of money has always been held to continue until actual 
payment, unless a different rule was prescribed in positive and 
clear terms. We find in the weight of authority nothing to 
justify such an innovation as the defendant here insists upon, 
but do find the contrary rule to be better supported by the more 
recent and well-considered adjudications.” ! 

This review of the authorities shows that the Supreme Court 
of the United States, and the courts of Arkansas, Indiana, Kan- 
sas, Kentucky, Maine, Minnesota, Pennsylvania, Rhode Island, 
and South Carolina, ten in number, support the rule that the stat- 
utory rate governs after the maturity of the note, unless it has 
been expressly provided therein that the contract rate shall con- 
tinue; while the contrary rule has been adopted in the courts of 
California, Connecticut, Iowa, Illinois, Massachusetts, Michigan, 
Missouri, Nevada, New York, Ohio, Tennessee, Texas, Virginia, 
and Wisconsin, being fourteen in number, and fully supporting 
the opinion expressed in the St. Louis Court of Appeals as to the 
weight of authority upon this subject. Mr. Justice Field, in the 
Supreme Court of the United States, expressed a similar opinion 
as to the preponderance of authority. 

1 Brannon v. Hursell, 112 Mass. 63; 7 Overton v. Bolton, 9 Heisk. 762. 
Union Institution for Savings v. Boston, 8 Adams v. Way, 33 Conn. 431. 

129 Mass. 82. 9 “No greater rate of interest than 

2 Warner v. Juiff, 38 Mich. 662. seven per cent per annum shall be recov- 

8 Spencer v. Maxfield, 16 Wis. 179; ered or allowed for the time after the 
Pruyn v. Milwaukee, 18 Wis. 367. money loaned becomes due.” And in 

4 Monett v. Sturges, 25 Ohio St. 384; Hubbard v. Callahan, 42 Conn. 537, it 
Marietta Iron Works v. Lattimer, 25 Ohio was held that the statute did not apply, 
St. 620, provided the parties had agreed that the 

5 Cecil v. Hicks, 29 Gratt. 1. contract rate should hold after maturity. 
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It is worthy of remark that in Kentucky, and also in Maine, 
while maintaining the general rule that the statutory and not the 
contract rate governs after maturity of the note, it has been found 
necessary to apply the contrary theory to notes payable on de- 
mand, or within a few days from the date of the instrument. 
For instance, in Gray v. Briscoe, decided in 1869, the note was 
payable one day after date, and bore interest at the rate of ten 
per cent, and the court held that the contract rate continued 
until the note was paid. ‘The amount of interest,” said the 
court, “* secured by the contract in excess of the rate of six per 
cent per annum for a single day, is so inconsiderable that it is 
scarcely reasonable to suppose the parties intended to restrict the 
stipulated rate of interest to the maturity of the contract ; but 
we must conclude that they intended it to continue until the 
debt should be paid.” In the case in Maine, Paine v. Caswell,? 
decided in 1878, the note was payable on demand, and interest 
was payable at the rate of ten per cent, and it was held that the 
note bore interest at that rate until paid. But asa matter of fact, 
is it any more doubtful that the parties intended that the note 
should continue to bear interest at the contract rate when it is 
made payable one week after date, or one month, or one year? 
How many days after date must a note be made payable to evi- 
dence to the judicial mind that the parties intended that the 
principal should bear interest at the rate of ten per cent until 
maturity, but supposed that after maturity the value of the money 
would immediately decline to the statutory rate of six per cent? 
Must it be two days, or twenty? We should judge that the judicial 
mind must be possessed of more than human powers of discern- 
ment to enable it to determine the intent of the parties, accord- 
ing to the number of days after date that the note is made payable. 
It is better to concede that it is the common-sense understanding 
of the contract, that the conventional rate of interest should 
continue until final payment. 

3. Liability of Third Person indorsing before Delivery. One 
of the most disputed questions in the law of commercial paper 
is that concerning the liability of a third person indorsing a prom- 
issory note before its delivery to the payee, for the sole purpose 
of giving the maker credit. And the question which thus arises 
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is not as to which of two theories is the more nearly correct, but 
which of a half-dozen is to be regarded as the true one. It is 
remarkable that so great a diversity of opinion should exist in 
our judicial tribunals upon a question of this character, and it is 
matter for serious regret that the opinions entertained are so 
diverse in character. The law relating to commercial paper 
should be uniform throughout the commercial world, and it is 
deplorable to find, as we do upon this question, the court in 
Massachusetts laying down the law in one way, while in New 
York it is laid down in another way, in I)linois in still another 
way, and in Indiana in yet another. These different theories as 
to the nature of the liability assumed by one indorsing in the 
manner named are as follows: — . 

1. It is presumed, in the absence of proof to the contrary, that 
the liability intended to be assumed was that of a joint maker, 
of an original promisor. 

2. A like presumption is indulged that the parties intended 
that the one so signing should assume the liability of a 
guarantor. 

3. It is held that where one so signs, the liability thereby 
created is prima facie that of a first indorser. 

4. It is held, on the other hand, that while the liability is that 
of an indorser, the one so signing is a second and not a first 
indorser. 

5. It is held that one so signing is neither presumed to be an 
original promisor, a guarantor, nor a first or second indorser ; 
but that the blank indorsement implies that the party making it 
intended that the payee should have the right to elect in what 
capacity he would hold him liable. 

6. That the liability is that of an indorser, or that of a surety, 
according to the intention with which the one signing became a 
party, this intent to be shown by parol evidence. 

As to the first of these theories, that the one so signing isa 
joint maker, it is supported by a decided weight of authority. It 
is the rule announced by the Supreme Court of the United States, 
being declared for the first time by that court in 1859, in Rey v. 
Simpson,! and followed, in 1877, in Good v. Martin,? when the 
court declared that no reasonable doubt of the correctness of the 
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rule could be entertained. It is the theory which the courts have 
adopted in Arkansas, Colorado, Delaware, Georgia, Louisiana, 
Maine, Massachusetts, Maryland, Michigan, Minnesota, Missouri, 
New Hampshire, North Carolina, Ohio, Rhode Island, South 
Carolina, Texas, and in Vermont.!. The arguments advanced to 
support this theory are the following: (1.) The party cannot be 
held as a first indorser, for the reason that he is not the payee, 
and no one b&t the payee can be first indorser and put the 
instrument in circulation as a commercial negotiable security. 
(2.) That no one can be presumed to be a second indorser except 
one to whom the instrument has been indorsed, and who has 
passed title to another. That if a person indorsing in blank 
before delivery desires to limit his obligation to that of a second 
indorser, he must employ proper terms to signify that intention, 
the rule being that a blank indorsement supposes that there are 
no such termsemployed. (3.) That the party cannot be held as a 
guarantor, for the reason that a guaranty is a collateral engage- 
ment to answer for the debt, default, or miscarriage of another 
person, and that as such the agreement should be in writing, and 


signed by the party to be charged. The party’s signature is 


there, but the collateral agreement is not. (4.) The contract is 
ambiguous, because the party has failed to clearly express his 
intentions, and therefore it is to be interpreted most strongly 
against him and in favor of the payee; that as he cannot be 
held either as guarantor or indorser, he must be held as an 
original promisor, as it is clear that he intended to be held in 
some form. 

The second theory, that the party is to be held as a guarantor, 
is maintained by the courts of California, Illinois, Kansas, Ken- 
tucky, Nebraska, and Nevada.2 It was first promulgated in 
Illinois, in 1842, in Camden v. McCoy,’ and was there based on 


1 Killian v. Ashley, 24 Ark. 511, 515; 
Best v. Hoppie, 3 Col. 137; Gilpin v. Mar- 
ley, 4 Houst. 284; Quin v. Sterne, 26 Ga. 
224; Collins v. Trist, 20 La. Ann. 350; 
Woodman v. Boothby, 66 Me. 391; Rice 
r. Cook, 71 Me. 559; Woods v. Woods, 
127 Mass. 141; Third National Bank v. 
Lange, 51 Md. 138, 145; Rothschild v. 
Grix, 31 Mich. 150; Stein v. Passmore, 
25 Minn. 256; Mammon v. Hartman, 51 
Mo. 168; Currier v. Fellows, 27 N. H. 
366; Hoffman v. Moore, 82 N. C. 313; 


Seymour v. Mickey, 15 Ohio St. 519 ; Car- 
penter v. McLaughlin, 12 R. I. 270; Car- 
penter v. Oaks, 10 Rich. Eq. 17; Carr: 
v. Rowland, 14 Tex. 275; Sylvester v. 
Downer, 20 Vt. 355. 

2 Ford v. Hendricks, 34 Cal. 673; 
Stowell v. Raymond, &3 Ill. 120; Fuller 
v. Scott, 8 Kan. 25; Arnold v. Bryant, 8 
Bush, 678; Newton Wagon Co. v. Diers, 
10 Neb. 284, 291; Vandoren v. Tjader, 1 
Nev. 380. 
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a misconstruction of early New York and Massachusetts cases, 
especially on certain obiter dicta contained in Herrick v. Car- 
man.’ It is sufficient to say that no case was ever decided 
in either of these States, holding that the liability in such 
cases was that of a guarantor. The limits of this article do 
not permit us to point out how this misconception of those 
early cases has arisen. <A few years later and the matter came 
up in California, in 1852, in Riggs v. Waldo,? when a similar con- 
clusion was reached with that arrived at in Illinois. No reference 
was made to the adjudged cases, the conclusion being based upon 
its own merits. As to the promise not being within the statute 
of frauds, the court said: * The first question here is, whether 
this kind of guaranty is within-the statute of frauds, for the 
want of an expressed consideration in writing. While there has 
been some conflict of opinion, the main current of decisions, and 
the better reasoning, maintain the negative of the proposition. 
The contract imports a consideration, because it is a promissory 
note. Each one who writes his name upon it is a party to it, and 
from its commercial character each party to it is an original 
undertaker. The liability of one may be with conditions, that 
of others without any; or, in other words, the liability may be 
primary or secondary ; but each name constitutes a direct original 
promise founded upon the same consideration.” 

The third theory, that such an indorser is liable as first 
indorser, has not been adopted by many of the courts. It 
prevails only in Alabama, Indiana, Wisconsin,® and possibly 
in Mississippi.* 

The fourth theory, that the liability is that of a second in- 
dorser, has found more favor, and is based upon the reasoning 
that without explanatory evidence it is a necessary presumption 
that the one so signing supposed he would incur no liability 
until the payee had first indorsed. This rule prevails in Iowa, 
in New York as to notes which are negotiable, in Oregon, Penn- 
sylvania,and Tennessee.’ As to notes which are non-negotiable, 


1 12 Johns. 159. 4 In Jennings v. Thomas, 13 S. & M. 
2 2 Cal. 485. 617, the court say that the liability of one 
8 Jordan v. Garnett, 3 Ala. 610; Hooks so indorsing is prima facie that of an in- 
v. Anderson, 253 id. 238; Snyder v. Oat- dorser, but whether the party was holden 
man, 16 Ind. 265; Houston v. Bruner, 39 as a first or as a second indorser is not en- 
Ind. 376 ; Heath v. Van Cott, 9 Wis. 516; tirely clear. 
King v. Ritchie, 18 Wis. 554. 5 Fear v. Dunlap, | Greene, 335 ; Phelps 
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the New York courts hold that the liability is that of a joint 
maker, or a guarantor according to the intent of the parties. 

The fifth theory, that no presumption exists as to the character 
of the liability assumed, but that the payee may elect in what 
capacity he will hold one so indorsing to be liable, is the estab- 
lished doctrine of the courts of Virginia? and of West Virginia.® 
In the case last cited, the court, after reviewing the cases and 
laying down the above theory as the rule in Virginia and 
adopting it as the rule in West Virginia, said: “ But the 
true nature of the transaction, and the understanding of the 
parties to it at the time, may be shown by parol proof, and such 
proof may destroy this right of election by the payee, and the 
third person backing such note may be held liable only as an 
original promisor, or as a guarantor, or as an indorser, according 
to the nature of the transaction and the original understanding 
of the parties to it. If it is shown by evidence that such third 
person signed his name on the back of such a note, at the time it 
was made, as security for the maker and for his accommodation, 
to give him credit with the payee, such proof does not alter the 
right of the payee to hold him bound as original promisor, or as 
guarantor, or as indorsor, as he may elect, but strengthens his 
prima facie right to elect. Such option may be exercised at any 
time by the payee, and so long as he holds the note may be 
changed at his pleasure, even after the institution of a suit by 
him against such third person. If it be shown that the under- 
standing between such third person and the payee at the time of 
the transaction was, that such third person should be bound only 
collaterally, such understanding will destroy the right which the 
payee would have otherwise had, — of electing to hold him bound 
as original promisor.” 

The sixth and last theory, we notice, is that announced in New 
Jersey in Chaddock v. Vanness,* where it was said that no legal 
presumption arises as to the liability which is assumed by such 
an indorsement. It is there held that the mere signature of a 
third person creates per se no implied or commercial contract 
whatever; that the liability will be that of a second indorser 
v. Vischer, 50 N. Y. 69 ; Cogswell v. Hay- Richards v. Warring, 1 Keyes, 576 ; Crom- 
den, 5 Ore. 53; Schafer v. F. & M. Bank, well v. Hewitt, 40 N. Y. 492. 


59 Penn. St. 144; Iser v. Cohen, 1 Bax. 2 Orrick v. Colston, 7 Gratt. 189, 199. 


421. 3 Burton vr. Hansford, 10 W. Va. 470. 
1 Griswold v. Slocumb, 10 Barb. 402; 435 N.J. 516. 
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or that of a surety, according to the intention with which he 
became a party, and that that intent must be shown by parol 
evidence. 

In conclusion, it is proper to note the fact that while the courts 
of Massachusetts have held in a long series of decisions! that 
the liability thus assumed was that of an original promisor, and 
have even held that parol evidence could not be received to show 
that the parties intended that a different liability should be as- 
sumed,” yet such is no longer the rule, owing to legislative inter- 
vention. In 1874 the legislature of the State interposed, 
passing an act which provided that “all persons becoming 
parties to promissory notes payable on time, by a signature in 
blank on the back thereof, shall be entitled to notice of the non- 
payment thereof, the same as indorsers.”® And the fact also 
remains to be noticed, that while in Pennsylvania it is authorita- 
tively settled, as already said, that the obligation assumed is that 
of a second indorser, and parol evidence is inadmissible to show 
that it was intended that a different liability should be assumed,* 
yet it is held in that State that a memorandum in writing signed 
by the party to be charged is admissible to show such an agree- 
ment.® 
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THE ENGLISH JUDICATURE SYSTEM. 


Tue object of the present paper is to give a short account of the 
machinery by which justice is now administered in England. In 
order to explain the working of this machinery, it is necessary to 
describe, first, the nature and constitution of the various courts 
of justice ; and secondly, the position of the judges who preside 
over those courts. 

A certain knowledge of the English system of judicature, I 
take it, is of some practical importance to American lawyers, for 
the purpose of enabling them to judge of the relative value of 
the reported decisions of the various English courts. English 
decisions, presumably, are cited in the United States as freely as 
American decisions are cited in England; and probably much 
the same weight is given to an English case in America as is 
given to an American case in England. In a recent English case 
we have an authoritative statement on the subject by the late 
Lord Chief Justice, Sir Alexander Cockburn, when presiding in 
the Court of Appeal. The question at issue was whether a ship 
was justified in deviating from her chartered voyage in order to 
save property. The point had not previously been determined 
in England, though it had been in America. The American cases 
were cited by counsel to the Court, and the views expressed in 
them were adopted. “Iam glad to think,” says the Lord Chief 
Justice in his judgment, “ that in doing so [i.e., declaring the 
law] we have the advantage of the assistance afforded us by the 
decisions of the American courts, and the opinions of American 
jurists, whom accident has caused to anticipate us in this ques- 
tion. And although the decisions of the American courts are, of 
course, not binding on us, yet the sound and enlightened views of 
American lawyers in the administration and development of the law 
—a law, except so far as altered by statutory enactment, derived 
from a common source with our own — entitle their decisions to 
the utmost confidence and respect on our part.’”! Assuming 


1 Scaramanga v. Stamp (1880), Law Rep. 5 C. P. D. at p. 303. 
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that similar views are held in the United States, it is evidently 
material to an American lawyer to know what is the authority 
in England of the court whose decision he is consulting. In this 
paper very brief reference will be made to the courts whose 
decisions are not reported in the regular reports. They may be 
interesting to a student of legal history or antiquities, but are of 
no importance to a practical lawyer. The paper will mainly be 
devoted to a description of the Supreme Court of Judicature, the 
one court which exercises original and appellate jurisdiction 
throughout the land. Before, however, proceeding to consider 
the courts of purely English jurisdiction, brief mention must be 
made of two courts, locally situate in London, which exercise an 
imperial as well as an English jurisdiction. The courts in ques- 
tion are the House of Lords in its judicial capacity, and the 
Judicial Committee of the Privy Council. Both of them are 
ultimate courts of appeal, and are presided over by judges of the 
highest eminence. The questions that come before these courts 
are mainly important questions of principle; mere questions of 
procedure hardly ever reach them. Their decisions, therefore, 
are of especial interest and utility to American lawyers. 

The House of Lords is the ultimate court of appeal from the 
temporal courts of England, Ireland, and Scotland. It is a curi- 
ous anomaly that in the last resort the appeal in legal matters 
should lie to one branch of the legislature; but, like many other 
anomalies of the English constitution, the plan works well, and 
Englishmen have become sincerely attached to it. In 1875, when 
the English judicature system was remodelled, it was proposed 
to abolish the appellate jurisdiction of the House of Lords; but 
the proposal met with an almost unanimous protest from the 
bar, and, in deference to the feeling of the profession and the 
public, the jurisdiction was re-established, with certain modifica- 
tions. In theory, any peer may sit and give judgment on an — 
appeal; but in practice, the only peers who sit are the Lord Chan- 
cellor, the ex-chancellors, and other distinguished lawyers on 
whom peerages have been conferred. There are always four or 
five law-lords in the house, though until 1576 the Lord Chan- 
cellor was the only officer or member of the upper chamber who 
must necessarily have been a lawyer. The Lord Chancellor is a 
member of the cabinet, and goes out with the ministry of the 
day. While in office he acts as Speaker of the House of Lords 
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when sitting in its legislative capacity. His salary is £10,000 
per annum, and, however short his tenure of office may have 
been, he has a retiring pension of £5,000 per annum for life. 
Some chancellors, in addition to the performance of their judicial 
duties and work in the cabinet, have busied themselves with 
questions of law reform. Their efforts in this direction might 
be made much more effective if there were a department and 
permanent staff attached to the office. As matters now stand, 
spasmodic and disconnected attempts at reform leave but little 
impression on the statute-book. What is required is a perma- 
nent department of law and justice, with the Lord Chancellor as 
the cabinet minister who should preside over it. In order to 
strengthen the House of Lords as a judicial tribunal, provision 
has been made by a recent act! for the addition to it of certain 
paid legal members. The original number was two, but it is to 
be increased to four. These legal members are called Lords of 
Appeal in Ordinary. They are life peers, ranking as barons; 
but they are only entitled to sit and vote while they hold office 
as Lords of Appeal. The salary attached to the office is £6,000 
ayear. The introduction of life peers, with special professional 
qualifications, into the hereditary chamber, may some day have 
important constitutional results. The present Lords of Appeal are 
Lord Blackburn, who was a distinguished English judge, Lord 
Fitzgerald, who was an Irish judge of eminence, and Lord Watson, 
who was the Scotch Lord Advocate, an officer corresponding with 
that of Attorney-General in England. The office is confined 
to judges or barristers of not less than fifteen years’ standing. 
The office of Lord Chancellor is the greatest prize open to the 
English bar. In addition to his high dignity and large salary, the 
Chancellor has extensive patronage, both legal and ecclesiastical. 
Political considerations as well as legal qualifications largely 
govern the appointment. Practically, the Lord Chancellor is 
always chosen from among those who are, or have been, law- 
officers of the crown; that is to say, the most eminent lawyers 
of their party in the House of Commons. The present Lord 
Chancellor, Lord Selborne, was appointed by the Liberal ministry 
straight from the office of Attorney-General. The late Lord 
Chancellor, Earl Cairns, at the time of his appointment was 
filling the office of Lord Justice of Appeal in Chancery ; but he 


1 The Appellate Jurisdiction Act, 1876, 39 & 40 Vict. c. 59. 
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had previously held the offices of Solicitor-General and Attorney. 
General under Conservative cabinets. 

Appeals to the House of Lords are now regulated by the Ap- 
pellate Jurisdiction Act, 1876. Section 4 of that act provides 
that every appeal shall be brought by way of petition, “ praying 
that the matter of the order or judgment appealed against may 
be reviewed before Her Majesty the Queen in her Court of Par- 
liament, in order that the said Court may determine what of right, 
and according to the law and custom of this realm, ought to be 
done in the subject-matter of this appeal.” Sections 8 and 9 
provide that the House of Lords may sit in its judicial capacity 
during a prorogation or dissolution of Parliament. This is an 
important reform, as Parliament.is usually prorogued from the 
beginning of August till the beginning of February. Section 5 
regulates the quorum to hear appeals, enacting that it shall con- 
sist of not less than three of the following persons ; namely, the 
Lord Chancellor, the Lords of Appeal, and peers who have held 
high judicial office. Apart from the Chancellor and Lords of 
Appeal, the peers who attend, attend voluntarily, and are not 
paid for their services. The House of Lords has the right to 
summon the judges of the Supreme Court to its assistance ; and 
in cases of great intricacy and importance this is sometimes done. 
The judges who attend are present during the argument of the 
case, but take no part in the discussion. When the arguments 
are concluded, the judges give their opinions, and the lords pres- 
ent then proceed to deliver their judgments. The last case in 
which this course was adopted was the case of Angus v. Dalton,! 
where an important question arose as to the right of lateral sup- 
port for ancient buildings. When the Lord Chancellor is present 
he presides over the court, but he has no casting vote in case the 
peers present are equally divided. In that event the judgment 
of the court below stands affirmed. Each Jaw-lord delivers his 
judgment, and then the question whether the decision of the court _ 
below shall be affirmed or reversed is formally put, as though the 
matter had been debated in the house. In cases of difficulty, the 
lords often deliver written judgments; but when they are con- 
cluded, the form of putting the question is still gone through. 
About fifty appeals are annually heard and adjudicated upon by 


1 L. R. 6 App. Cas. 740. Discussed in The American Law Review, vol. xvi., p. 
an article by Hugh Weightman, Esq.,in 513. 
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the House of Lords. The court is a dignified and pleasant one 
to practise before. Its decisions have always risen above mere 
technicalities ; and though its constitution is utterly anomalous, 
it effectually commands the esteem and confidence of the pro- 
fession. 

The Judicial Committee of the Privy Council is the court to 
which in the last resort an appeal lies from the decisions of the 
courts in the various colonies and dependencies of Great Britain. 
In theory it is an appeal to Her Majesty in Council. The form 
which a Privy Council judgment takes is that the Lords of the 
Privy Council advise Her Majesty that the decision of the court 
below should be affirmed, varied, or reversed. Practically, how- 
ever, the Judicial Committee hears and determines appeals as an 
ordinary appellate court. After the arguments on a case are 
concluded, the court is cleared and the judges debate the matter 
in private. Only one judgment is delivered, and it is delivered 
as that of the whole court.! If there be a dissentient minority, 
they make no sign. In a court of ultimate appeal this course’ 
perhaps has some advantages. The practice at any rate is jeal- 
ously kept up. The late Lord Chief Baron (Sir F. Kelly) was 
severely called to account by the Lord Chancellor for having 
mentioned to friends a disagreement in opinion among the judges 
in an important Privy Council appeal in an ecclesiastical matter. 
After judgment has been delivered, printed copies of it are sent 
to each of the parties. Counsel appear before the Judicial Com- 
mittee in their robes, but the members of the committee itself, 
whether judges of the other courts or not, sit round a table in 
the council-room, and in their ordinary dress, thus keeping up 
the appearance of a committee rather than that of a court. For 
most purposes four members constitute the quorum ; but there is 
power in certain cases for appeals to be heard by three judges 
only.2. The Lords of Appeal in Ordinary are members of the 
Judicial Committee, and are by statute required to attend there 
when wanted. The Lord Chancellor summons the Privy Coun- 
cillors who are required to attend for any particular case. A few 
years ago four paid members of the Judicial Committee were 
appointed ; but it is at present in contemplation that the Lords 


1 See 3 & 4 Will. 4, c. 41, §§ 3, 4. 
23 & 4 Will. 4, c. 41,§1; 6&7 Vict. c. 88, §1. 
8 Appellate Jurisdiction Act, 1876, § 6. 
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of Appeal in Ordinary shall take their place ; and there are now 
only two paid members left. The judges of the English Court 
of Appeal are always made Privy Councillors, so are eligible to 
sit on the Judicial Committee. Judges of the High Court on 
their retirement are frequently made Privy Councillors ; so alto- 
gether there is always a considerable body of eminent lawyers 
available for service on the Judicial Committee. The court dis- 
poses of about ninety appeals per annum. In addition to hearing 
appeals from the colonies and dependencies, the Judicial Com- 
mittee is the ultimate court of appeal from the ecclesiastical 
courts in England. When an ecclesiastical appeal is heard, two 
bishops or archbishops sit with the Committee as assessors. The 
ecclesiastical courts constitute a portion of the machinery of the 
Established Church in England. Formerly they had an impor- 
tant jurisdiction in probate and matrimonial causes; but this 
jurisdiction has been taken from them, and they now are only 
concerned with questions relating to the fabric of churches, or 
the moral, doctrinal, and ritual vagaries of ministers of the state 
church. The ecclesiastical courts belong to the class technically 
known as inferior courts, and therefore if they exceed their juris- 
diction, are liable to be restrained by writ of prohibition from 
the High Court, although the error might have been corrected by 
appeal to the Privy Council.!’ Apart from questions of jurisdic- 
tion, the decisions of the ecclesiastical courts are of little interest 
or importance to lawyers. 

It is time to turn now to the courts of purely English jurisdic- 
tion. They may be divided into courts of criminal and courts of 
civil jurisdiction. The courts of criminal jurisdiction may be 
briefly disposed of. Petty offences are tried summarily by jus- 
tices of the peace. In large towns the place of the justices is fre- 
quently taken by a stipendiary magistrate, who must be a barrister 
of not less than seven years standing. In all serious cases the pris- 
oner must be tried byajury. The tribunals which try criminal cases 
with a jury are practically three in number, namely, the Court of 
Quarter Sessions in counties, the recorder in corporate boroughs 
or cities, or a judge of the High Court. The High Court judges 
go on circuit round the country four times a year to try prison- 
ers, and a High Court judge attends once a month at the Cen- 
tral Criminal Court to try offences committed in or near London. 

: 1 Machonochie v. Lord Penzance, 6 App. Cas. 342, H. L. 
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All capital offences and very serious crimes are tried by a judge 
of the High Court. The maximum sentence that can be given 
by a recorder or Court of Quarter Sessions is seven years penal 
servitude. The chairman of the justices assembled in Quarter 
Sessions may or may not be a lawyer, but a recorder must be a 
barrister of not less than seven years standing. The justices, in- 
cluding the chairman, who sums up to the jury and practically 
acts as judge, are unpaid. The recorders are salaried officers, but 
in most cases the salary is merely nominal. The office is given 
to practising barristers, who like it for the status it gives them. 
In a criminal case tried by a jury no appeal lies from the verdict 
of the jury or the ruling of the judge. The only case where an 
appeal can be brought as of right is where there is error on the 
record. In that case error lies to the Court of Appeal, and from 
thence to the House of Lords.!. There is, however, power to the 
judge to reserve a doubtful point of law for the opinion of the 
Court for Crown Cases Reserved. The point is brought before 
the court by stating the facts in the form of a special case for its 
opinion. The Court for Crown Cases Reserved consists of judges 
of the High Court. Five must be present in order to constitute 
a quorum, and the Lord Chief Justice must be one of the five.? 
Its decisions are reported in the regular reports as though it were 
an ordinary division of the High Court. On an average, not 
more than fifteen or twenty cases come before this court in the 
course of a year. 

The courts of civil jurisdiction in England are of two kinds, 
namely, superior and inferior. The inferior courts, though im- 
portant factors in the administration of justice, are of little or no 
interest to foreign lawyers. Their decisions are not reported, 
and, if they were, would not be binding as precedents on any 
other inferior court. The inferior courts are of two kinds, 
namely, ancient borough or city courts, whose jurisdiction is 
founded on prescription, and the modern statutory County Courts, 
which date their origin from the year 1846. An ancient city or 
borough court for the most part has an unlimited jurisdiction in 
common law matters within the local limits of the particular town 

1 For a recent instance see Bradlaugh that the words of the libel were not set out 
v. The Queen, 3 Q. B. D. 607,C. A. The in the indictment, and the Court of Appeal 
defendant, the member for Northampton, quashed the conviction. 


was convicted of publishing an obscene 2 See 36 & 37 Vict. c. 66, § 47, and 44 
libel. Error was brought on the ground & 45 Vict. c. 68, § 15. 
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where it is situate. In one or two instances, as, for example, the 
Mayor’s Court of London, the judges are elected by the citizens, 
instead of being appointed by the crown. Each court has its 
peculiar local name. In Bristol, for instance, the local court is 
called the Court of Piepoudre (curia pedis pulverizati) ; in Liver- 
pool it is called the Court of Passage. The abolition of these 
prescriptive local courts has frequently been recommended 
by Government commissions ; but threatened institutions live 
long in England. The modern County Court system was cre- 
ated by an act of 1846,! which, in English fashion, has 
since been amended by about thirty subsequent enactments, 
The County Court code is therefore rather a complex one; 
but on the whole the system works smoothly and well. The 
country is mapped out into fifty-eight districts or circuits, 
having no particular reference to county boundaries. To each 
of these circuits a judge is appointed, who at specified times 
holds courts at the different towns on his circuit. The judge 
is a barrister of not less than seven years standing. His sal- 
ary is £1,500 per annum. He is not allowed to practise at the 
bar or sit in Parliament. The administrative work of the court 
is carried out by officers called registrars, who are solicitors, and 
under certain restrictions are allowed to practise, though not, of 
course, in their own courts. By a recent enactment? the regis- 
trars are allowed to try undefended causes. At first the County 
Courts had jurisdiction only in actions of debt under £50, and 
certain other common-law matters, but recent legislation has 
given them jurisdiction in many other classes of cases, and they 
all now have an equitable jurisdiction,’ and some have an admi- 
ralty and bankruptcy jurisdiction. The jurisdiction of the County 
Courts is protected in this way: If, instead of suing in the 
County Court, the plaintiff sues in the High Court, and recovers 
less than £10 if the cause of action be founded on tort, or less 
than £20 if the cause of action be founded on contract, he is 
deprived of costs unless the judge certifies that the case was a 
fit and proper one to be tried in the High Court.* Last year 
over a million suits were instituted in the County Courts, and 
nearly four million pounds was recovered. Only nine hundred 


19 & 10 Vict. c. 95. 3 See especially 36 & 37 Vict. c. 66, 
2 30 & 31 Vict. c. 142, § 16. §§ 88-91. 


4 36 & 37 Vict. c. 66, § 67. 
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cases were tried with juries. Under certain restrictions, an ap- 
peal lies from the County Court to the High Court, and thence 
by special leave to the Court of Appeal; but the appeals are by 
no means numerous.! 

Now that the English system of inferior courts has been briefly 
noticed, a more detailed account must be given of the Supreme 
Court of Judicature, the tribunal into which the various superior 
courts of original and appellate jurisdiction are now consolidated. 
The Supreme Court, which consists of two permanent branches, 
namely, the Court of Appeal and the High Court of Justice, was 
constituted in 1875. It was created by the Judicature Acts of 
1873 and 1875 both of which came into operation in the latter 
year. The main object of these enactments was what is commonly 
described as the “fusion of law and equity.” The distinction 
between common law and equity is a distinction peculiar to the 
jurisprudence of England and the United States. It is anomalous 
in principle, and owes its origin purely to historical causes. The 
evils resulting from it have not been merely theoretical ; and it 
was felt that they could only be removed by a radical remod- 
elling of our whole judicature system. In 1867 a Royal Com- 
mission was appointed to “inquire into the operation and effect 
of the present constitution of the Court of Chancery, the Superior 
courts of Common law, the Central Criminal Court, the High 
Court of Admiralty, the Courts of Probate and Divorce, and the 
Courts of Error and of Appeal from all these courts; and into 
the operation and effect of the present separation and division of 
jurisdictions between the said several courts.” The Commis- 
sioners, in their Report, say: ** The distinction between common 
law and equity led to the establishment of two systems of judi- 
cature, organized in different ways, and administering justice 
on different, and sometimes opposite principles, using different 
methods of procedure, and applying different remedies.” After 
describing the various partial remedies which had been applied, — 
as, for instance, by the allowance of equitable pleas in common 
law actions, and by enabling the Court of Chancery to give dam- 
ages, —the Commissioners proceed to say: ‘“* Much of the old 
mischief still continues, notwithstanding the changes which have 
been introduced ; and the Court of Chancery still continues to 

1 See 19 & 20 Vict. c. 108, § 68; 38& 2 36 & 37 Vict. c. 66, and 38 & 39 Vict. 
39 Vict. c. 50, § 6. ¢. 77. 
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restrain actions at law on equitable grounds, and even claims to 
exercise that jurisdiction in cases where an equitable defence 
might properly be pleaded at common law. . .. We are of 
opinion that the defects above adverted to cannot be completely 
remedied by any mere transfer or blending of jurisdiction between 
the courts as at present constituted; and that the first step to- 
wards meeting and surmounting the evils complained of will be 
the consolidation of all the superior courts of common law and 
equity, together with the courts of Probate, Divorce, and Ad- 
miralty, into one court, to be called Her Majesty’s Supreme Court. 
This consolidation will put an end to all conflicts of jurisdiction, 
No suitor could be defeated because he has commenced his suit in 
the wrong court, and sending the suitor from equity to law, or 
law to equity, will no longer be possible.” 

The consolidation of courts and jurisdictions recommended by 
the Royal Commission is effected by §§ 3-18 of the Judicature 
Act, 1878. All original jurisdiction is vested in the High Court 
of Justice. Appeals from inferior courts also lie thereto (§ 48). 
All jurisdiction to hear appeals from the High Court, or the 


judges thereof, is vested in the Court of Appeal. 


1 §§ 16 and 18, the main operative en- 
actments, are as follows : — 

“$16. The High Court of Justice shall 
be a superior court of record, and, subject 
as in this Act mentioned, there shall be 
transferred to and vested in the said High 
Court of Justice, the jurisdiction which, at 
the commencement of this Act, was vested 
in, or capable of being exercised by, all or 
any of the courts following (that is to 
say):— 

(1) The High Court of Chancery, as a 
common law court as well as a court of 
equity, including the jurisdiction of the 
Master of the Rolls, as x judge or master 
of the Court of Chancery, and any juris- 
diction exercised by him in relation to the 
Court of Chancery as a common law court. 

(2) The Court of Queen’s Bench. 

(3) The Court of Common Pleas at 
Westminster. 

(4) The Court of Exchequer, as a court 
of revenue as well as acommon law court. 

(5) The High Court of Admiralty. 

(6) The Court of Probate. 

(7) The Court for Divorce and Matri- 
monial Causes. 


As a conse- 


(8) The London Court of Bankruptcy. 

(9) The Court of Common Pleas at 
Lancaster. 

(10) The Court of Pleas at Durham. 

(11) The Courts created by Commis- 
sions of Assize, of Oyer and Terminer, and 
of Gaol Delivery, or any of such commis- 
sions.” 

In so far as this section incorporated 
into the High Court the London Court 
of Bankruptcy, it was repealed by the Act 
of 1875. The Government Bill of last 
year proposed, however, to revive this enact- 
ment, and next year the incorporation will 
probably be effected. At present the London 
Court of Bankruptcy is presided over by a 
judge of the High Court, who, however, 
while sitting there is not sitting as a High 
Court judge. As a consequence, awkward 
questions are constantly arising as to the 
true limits of his jurisdiction. See, e. ¢., 
Barter v. Dubeux, 7 Q. B.D. 413; Ex parte 
Yates, 11 Ch. D. 148. The appeal in bank- 
ruptcy cases lies to the Court of Appeal. 

“§ 18. The Court of Appeal established 
by this Act shall be a superior court of 
record, and there shall be transferred to, 
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quence, the old power of the Court of Chancery, in certain cases, 
to rehear its decrees, no longer exists. The power of rehearing 
is now transferred to, and vested in, the Court of Appeal.! The 
High Court and the Court of Appeal together constitute the 
Supreme Court. The Supreme Court, as such, has no function, 
and exercises no jurisdiction. It is only a collective name for 
the original and appellate courts. The various officers of those 
courts are termed officers of the Supreme Court, and not officers 
of the courts to which they are respectively attached. In describ- 
ing more particularly the High Court and the Court of Appeal. 
reference must incidentally be made to the old courts which they 
have superseded ; for old names and remnants of old exclusive 
jurisdictions still survive, and even now the current reports, after 
seven years of the new system, would hardly be intelligible with- 
out such reference. 

For the more convenient despatch of business, the High Court 
is divided into three divisions, namely, the Chancery Division, 
the Queen’s Bench Division, and the Probate, Admiralty, and 
Divorce Division. To the Chancery Division are assigned such 


matters as would formerly have been exclusively cognizable by 
the Court of Chancery; such, for instance, as administrations 
suits, actions for specific performance, and winding-up proceed- 
ings. To the Queen’s Bench Division are assigned what may 
roughly be described as common law cases, including the matters 
over which the old courts of Queen’s Bench, Common Pleas, and 
Exchequer had respectively exclusive jurisdiction, such as man- 


and vested in, such court all jurisdiction 
and powers of the courts following, that is 
to say: — 

(1) All jurisdiction and powers of the 
Lord Chancellor and of the Court of Ap- 
peal, in Chancery, in the exercise of his 
and its appellate jurisdiction, and of the 
same court as a court of appeal in bank- 
ruptcy. 

(2) All jurisdiction and powers of the 
Court of Appeal in Chancery of the County 
Palatine of Lancaster, and all jurisdiction 
and powers of the Chancellor of the Duchy 
and County Palatine of Lancaster, when 
sitting alone or apart from the Lords Jus- 
tices of Appeal in Chancery as a judge of 
rehearing or appeal from decrees or orders 
of the Court of Chancery of the County 
Palatine of Lancaster. 


(3) All jurisdiction and powers of the 
Court of the Lord Warden of the Stanna- 
ries, assisted by his assessors, including all 
jurisdiction and powers of the said Lord 
Warden when sitting in his capacity of 
judge. 

(4) All jurisdiction and powers of the 
Court of Exchequer Chamber. 

(5) All jurisdiction vested in, or capable 
of being exercised by, Her Majesty in Coun- 
cil, or the Judicial Committee of Her Ma- 
jesty’s Privy Council, upon appeal from 
any judgment or order of the High Court 
of Admiralty, or from any order in lunacy 
made by the Lord Chancellor, or any other 
person having jurisdiction in lunacy.” 

1 Re St. Nazaire Co., 12 Ch. D. 88, 
C. A. 
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damus and quo warranto, election cases, and revenue proceedings, 
To ihe Probate, Admiralty, and Divorce Division are assigned the 
matters which formerly would have been cognizable only by the 
Probate Court, the Admiralty Court, or the Divorce Court. If 
an action is commenced in a wrong division, there is power to 
transfer it to the appropriate division; there is no longer any 
necessity for commencing fresh proceedings. As a matter of 
jurisdiction, each division, and every court in each division, has 
all the powers of the other divisions. It is only as a matter of 
convenience that different classes of cases are assigned to the 
divisions which have the appropriate staff and machinery for 
dealing with them. As a matter of jurisdiction, a judge of 
the Chancery Division, sitting as such, can grant probate of a 
will; but, on grounds of convenience, he will not exercise that 
jurisdiction.!_ However, in a recent action in the Chancery Divi- 
sion by a husband to enforce a separation deed, the wife was 
allowed to set up a counter-claim for a judicial separation.? In 
each case it is a question of discretion whether the action should 
be transferred, or whether the appropriate relief should be given 
in the division to which the action was originally attached. Al- 
though a judge, on appointment as a judge of the High Court, is 
appointed to a particular division, yet he may sit and act in any 
division; and the judges of all divisions who have been ap- 
pointed since the Acts came into force have to go on circuit and 
try jury and criminal cases. The judges are appointed by the 
Crown, on the advice cf the Lord Chancellor. They hold office 
during good behavior, and can only be removed on an address to 
the Crown from both Houses of Parliament. The judges are not 
allowed to sit in the House of Commons. The salary of a judge 
of the High Court is £5,000 per annum, and after fifteen years 
service he is entitled to a pension on resignation. A judge who 
is not a peer’s son is always knighted. His official style is Jus- 
tice of the High Court, and the official style is adopted to desig- 
nate him; for instance, the last-made judge is correctly styled 
“Mr. Justice Day,” and not “Sir John Day.” In court the 
judges are addressed as “ My Lord.” This was always the mode 
of address to a common law judge, but the Vice-chancellors, 
though of equal rank, were addressed as “Sir.” Judges who 
were appointed before the Judicature Acts still retain their old 
1 Pinney v. Hunt, 6 Ch. D. 98. 2 Besant v. Wood, 12 Ch. D. 605. 
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titles. The last but one of the Vice-chancellors (Vice-Chancellor 
Hall) has now resigned, and that title, therefore, will shortly dis- 
appear from English law reports. The judges of the old Court 
of Exchequer were termed “ Barons of the Exchequer,” and 
there are still two remaining who retain their old titles— namely, 
Baron Pollock and Baron Huddleston. In the Admiralty and 
Probate Courts the judges had no distinctive title, and the pres- 
ent judges of the Probate Division who were appointed before 
the Judicature Acts continue to be styled simply Sir James 
Hannen and Sir Robert Phillimore. The former judge, however, 
is now perhaps more properly styled the President of the Probate, 
Admiralty, and Divorce Division. : 

The Chancery Division now consists of five judges, exclusive 
of the Lord Chancellor, who is President of the Division, but 
who is ‘not to be deemed a permanent judge of the High Court.” 
As he is also ex officio a member of the Court of Appeal and of 
the House of Lords, he practically never sits as a Chancery Di- 
vision judge. We have already seen that the Lord Chancellor 
is one of the ministry of the day, and of course goes out of office 
when they do. His position as a judge is, therefore, anomalous. 
But the existing arrangement affords a point of contact between 
the judicial staff of the country and the executive government, 
which has many advantages. The Master of the Rolls was, until 
last year, a judge of the Chancery Division, as well as an ez-officio 
member of the Court of Appeal; but by the Judicature Act, 
1881,! he was made a judge of appeal only. The title, therefore, 
is now wholly dissociated from its historical connection. 

The Queen’s Bench Division consists of the Lord Chief Justice 
of England and fifteen judges of the High Court. The Lord 
Chief Justice is President of the Division. His salary is £8,000 
per annum. The office is almost invariably filled by a man who 
has been a distinguished law-officer of the Crown, and he is very 
commonly made a peer. Lord Coleridge, the present Chief 
Justice, was Attorney-General in a former administration of Mr. 
Gladstone’s. He is an ez-officio member of the Court of Appeal. 
When first the High Court was constituted, there were two other 
divisions ; namely, the Common Pleas and Exchequer Divisions, 
presided over respectively by the Lord Chief Justice of the 


1 44 & 45 Vict. ch. 68, §§ 2, 5. 
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Common Pleas and the Lord Chief Baron. These offices haye 
now been abolished, and the two divisions have been merged in 
the Queen’s Bench Division, which is now the legal representa- 
tive of the three historic common law courts —the King’s or 
Queen’s Bench, the Common Pleas, and the Exchequer. 

The Probate, Admiralty, and Divorce Division consists of two 
judges, one of whom is styled the President of the Division, and 
is an ea-officio member of the Court of Appeal.! 

The Court of Appeal consists of six permanent members and 
three ex-officio members, who sit there occasionally ; namely, the 
Lord Chancellor and the Presidents of the Queen’s Bench and 
Probate Divisions. The permanent members are the Master of 
the Rolls and five Lords Justices of Appeal. The salary of a 
Lord Justice is the same as that of a High Court judge; but 
when he goes circuit he gets an allowance for circuit expenses, 
which the High Court judges do not. The necessary qualifica- 
tion for a Lord Justice is that he should be a barrister of not 
less than fifteen years standing; but though a barrister is some- 
times appointed at once to the Court of Appeal, it is more usual 
to fill the place by promoting a High Court judge. The neces- 
sary qualification for a judge of the High Court is that he should 
be a barrister of not less than ten years standing. Only mem- 
bers of the bar are eligible for the judicial bench. A solicitor 
has no judicial appointment open to him. By a rule of doubtful 
utility the Lords Justices are compelled to go circuit. When on 
circuit they have precisely the same powers and duties as an 
ordinary judge of the High Court on circuit, The intention of 
the rule is to keep the appellate judges familiar with the fune- 
tions of the judges of first instance. The objection to the rule 
is that it interrupts the sittings of the Court of Appeal twice a 
year. The Court of Appeal sits in two divisions to hear appeals ; 
but the individual judges which compose these divisions are con- 
tinually and purposely shifting from one to the other. Three 
judges constitute a quorum to hear appeals from any final judg- 
ment or order; but an appeal from an interlocutory judgment or 
order may be heard by two judges. The Judicature Acts have 
considerably enlarged the right of appeal, especially in common 
law matters. At common law an appeal only lay to the Ex- 


1 44 & 45 Vict. ch. 61, § 4. 
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chequer Chamber when there was error on the record or when a 
right of appeal was expressly given by statute. The Appellate 
Court was constituted entirely of judges of first instance; that 
is to say, When an appeal was brought from the Court of Queen’s 
Bench, the Appellate Court was composed of judges of the courts 
of Common Pleas and Exchequer. Similarly, when an appeal 
was brought from the Court of Exchequer, the Exchequer Cham- 
ber Court was constituted of judges of the Queen’s Bench and 
Common Pleas. At common law, therefore, there was no such 
thing as a permanent court of appeal. In chancery, on the other 
hand, an appeal lay from the Vice-Chancellors to two Lords Jus- 
tices of Appeal, with whom the Lord Chancellor also sometimes 
sat. The present Court of Appeal is a compromise between the 
two former systems. The general rule now is that an appeal lies 
to the Court of Appeal from “every judgment or order of the 
High Court or any judge thereof.”! To this general rule there 
are certain statutory exceptions. No appeal lies from an order 
by consent, or as to costs only, or in any criminal cause or matter 
(unless there is error on the record). Again, when an interlocu- 
tory order has been made in chambers by a judge of the Queen’s 
Bench Division, the appeal lies in the first instance to a divi- 
sional court of the High Court (i.e. a court consisting of two or 
more High Court judges), and not to the Court of Appeal. 
Another apparent, but not a real, exception is in the case of new 
trials. An application for a new trial must be made in the first 
instance to a Divisional Court of the High Court, and not to the 
Court of Appeal direct. Every appeal to the Court of Appeal 
is now “ by way of rehearing.”” As a consequence, the Court of 
Appeal may, if it think fit, receive evidence not given in the 
court below. The appeal is “ brought by notice of motion in a 
summary way, and no petition, case, or other formal proceeding, 
other than such notice of motion,” is necessary. Bills of excep- 
tions and proceedings in error (except in criminal cases) are 
abolished. The appellate procedure is as simple and rational as 
anything can well be, and works admirably. The procedure in 
the courts of first instance is a more moot point; and the whole 
system of pleading is now under reconsideration by a committee 
of the judges. 


1 86 & 37 Vict. ch. 66, § 19. 
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When the Judicature Acts had vested in one and the same tribu- 
nal all the powers formerly possessed by the various amalgamated 
courts, it became necessary to give directions as to how the con- 
solidated but heterogeneous jurisdictions were to be exercised.! 
These directions are given by §$ 24, 25 of the Act of 1873. The 
provisions of § 24 may be summarized as follows: —(1) The 
plaintiff may assert an equitable claim, and obtain an equitable 
remedy in any court. (2) The defendant may raise any equit- 
able answer or defence in any court; that is to say, anything 
whic formerly would have been good by way of answer if the 
suit had been brought in chancery, or would have afforded 
ground for an injunction if the action had been brought at law. 
(3) The defendant may assert by way of counter-claim against 
the plaintiff any claim, legal or equitable, which he might have 
raised by a cross-suit at law or in equity. (4) The defendant 
may obtain relief relating to or connected with the original sub- 
ject of the action against other persons, whether already parties 
or not. (5) All courts are to recognize equitable rights which 
appear incidentally. (6) No cause in the High Court is to be 
stayed by injunction; but what would have been ground for 
injunction is to be raised by way of ‘defence, or upon an applica- 
tion to stay proceedings. (7) Subject to the rules as to transfer 
from one Division to another, every court (and the expression 
“court” includes a judge sitting alone) is to apply all appropriate 
remedies and dispose of all matters in controversy. Section 25 
lays down certain positive rules to be followed in matters where 
law and equity were formerly at variance, and then gives a gen- 
eral direction that “in all matters not hereinbefore particularly 
mentioned, in which there is any conflict or variance between the 
rules of equity and the rules of common law with reference to 
the same matter, the rules of equity shall prevail.” 

Only the general outlines of procedure are indicated in the 
Judicature Acts themselves. The details are left to be worked 
out by Rules of Court made by a committee of the judges. The 
constitution of the Rule Committee, which has several times been 
altered, is now regulated by § 19 of the Judicature Act, 1881. 
Under that enactment the power to make Rules of Court given 
‘by § 17 of the Act of 1875 is now vested in any five or more of 


1 See Salt v. Cooper, 16 Ch. D., p. 549 et seq. 
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the following persons, of whom the Lord Chancellor must be one ; 
namely, the Lord Chancellor, the Lord Chief Justice, the Master 
of the Rolls, the President of the Probate Division, and four other 
judges of the Supreme Court, to be nominated in writing by the 
Lord Chancellor. All matters relating to sittings, pleading, prac- 
tice, procedure, costs, and the duties of officers may be regulated 
by Rules of Court. All Rules of Court must be laid before Par- 
liament, and may be annulled on an address to Her Majesty from 
either House. Rules made under the powers above referred to 
are of statutory force, and supersede all enactments prior to the 
Judicature Acts which are in any way inconsistent with them,! 
but they cannot override or vary the provisions of the Judica- 
ture Acts themselves. A large body of Rules of Court has now 
been enacted, forming in effect a more or less complete code of 
civil procedure. The Rules of Court are divided into sixty-four 
orders, each of which is subdivided into numbered rules. They 
are cited as * Rules of the Supreme Court, Order . Rule a 
Thus the rule which provides that partners may sue or be sued 
in the firm name is cited as R. 8S. C. Order XVI. Rule 10, and 
the order which regulates appeals is cited as R. S. C. Order 
LVIII. 

Perhaps the best way of illustrating the present procedure in 
the High Court is to take an imaginary case, and follow out the 
steps from writ to judgment. Suppose Smith is the holder of a 
bill accepted by Brown, and is pressing him for payment. Brown, 
on the other hand, alleges that he accepted the bill to accommo- 
date Smith, and that Smith is also indebted to him on another 
account. Smith takes the initiative. His first step is to issue a 
writ. Every action—and the term includes what formerly would 
have been called a suit in equity — must now be commenced by a 
writ of summons, which is tested in the name of the Lord Chancel- 
lor. The writ must be indorsed with a statement of the nature 
of the claim made. It commands the defendant to enter an ap- 
pearance thereto within eight days, otherwise judgment may go 
against him by default. The next step is for the defendant or 
his solicitor to enter an appearance. In the case supposed the 
plaintiff's claim would be for a liquidated sum. He may, there- 


1 See Garnett v. Bradley, 3 App. Cas. 944. 
2 Longman v. East, 3 C. P. D. 142. 
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fore, take advantage of the new summary procedure provided by 
R. S. C. Order XIV. In order to do this he must have indorsed 
on his writ full particulars of the nature of his claim instead of the 
ordinary general statement. The plaintiff's next step is to swear 
an affidavit verifying his cause of action, and stating that in his 
belief there is no defence to the action. As soon as the defend- 
ant has appeared to the writ, the plaintiff may serve on him a 
copy of the affidavit and a summons returnable before a judge at 
chambers calling on him to show cause why the plaintiff should 
not be at liberty at once to sign final judgment for the amount 
indorsed on the writ, and costs. This new summary procedure 
works very well in cases where formerly actions were defended, 
and dragged out for months, merely for purposes of delay. It 
recognizes the double functions of courts of justice: they are 
debt-collectors as well as the arbiters between man and man in 
bona fide disputes. In the imaginary case Brown would make an 
affidavit in opposition, stating that he accepted the bill for the 
plaintiffs accommodation, and that he had a cross-claim against 
Smith. The judge thereupon, if a prima facie case was made 
out by the defendant, would give leave to defend. In that 
case the action would proceed in the ordinary way. The next 
step would be for the plaintiff to deliver his Statement of 
Claim. This pleading (which has superseded the old Declaration 
at Common Law and Bill in Chancery) contains a short written 
statement of the facts on which the plaintiff relies, and ends up 
with a statement of the relief which he seeks. | It is not sworn, or 
signed by counsel. If a pleading exceeds ten folios it must be 
printed ; in other cases printing is optional. The next step is 
for the defendant to deliver his Statement of Defence, the plead- 
ing which has superseded the old Plea and Answer. If the 
defendant has any cross-claim, he may add to or include in his 
defence a Counter-claim, which corresponds with the Statement 
of Claim. The plaintiff in his Reply may negative the allega- 
tions of the Statement of Defence by simply joining issue thereon, 
but he must deal specifically with the allegations in the Coun- 
ter-claim. The defendant would then end up by joining issue on 
the Reply. While the pleadings are going on either party may 
administer written interrogatories to the opposite party, which 
must be answered on oath, subject to an appeal to the judge at 
chambers to disallow irrelevant questions. Either party may also 
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make the opposite party disclose on oath all the documents in his 
possession relevant to the action, and, unless the documents are 
privileged, may obtain inspection of them. When the pleadings 
are complete, the plaintiff may give notice of trial, specifying the 
mode of trial he desires to have, — that is to say, trial by a judge 
alone, trial by a judge and jury, trial by a judge with scientific 
assessors, or trial by an official or special referee. If the plain- 
tiff omits to give notice of trial, the defendant may do so. If 
the defendant desires a jury, and the case is in the nature of a 
common law action, he is entitled to a jury as of right. If the 
case is tried with a jury, the evidence must be given viva voce. 
If the case is tried by a judge alone, the evidence may, by con- 
sent, be taken by affidavit. When a case is tried by a judge, 
judge and jury, a judge and assessors, the trial must be in open 
court. In the imaginary case there would probably be a jury. 
The judge can either take the opinion of the jury on the facts 
generally, or he can put specific questions to them. The latter 
course is that usually followed. If the judge finds there is a diffi- 
culty in applying the law to the findings of the jury, he may re- 
serve his judgment, and take the case on further consideration 
another day after the jury has been discharged. The points of 
law are then argued before him, and when he has made up his 
mind he gives his judgment. Only barristers or parties them- 
selves are heard in the High Court. A solicitor has no right of 
audience there. Where the plaintiff succeeds on his Claim, but 
the defendant succeeds on his Counter-claim, judgment is given 
for the balance; and the costs, unless otherwise ordered, are taxed 
distributively. Under Order LV. the Court has now complete 
control over costs. Execution may be issued immediately after 
judgment, unless the judge otherwise orders. The time for ap- 
pealing from an interlocutory order or judgment is twenty-one 
days. The time for appealing from final judgment is one year. 
Such is an outline of the present procedure in the Supreme 
Court. Seven years working of the Acts has done much to 
break down the technical divergencies between common law 
and equity. Another and important step is to be taken in 
November of this year. The common law courts have for cen- 
turies sat at Westminster Hall, and the chancery courts have sat 
at Lincoln’s Inn, about a mile off; and hitherto the Queen’s 
Bench and Chancery Divisions have remained in their old habita- 
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tions. But in November all the courts are to be united under 
one roof in the new law-courts, the official style of which is to 
be * The Royal Courts of Justice.” The so-called fusion of law 
and equity will then be much more of a reality than it is at pres- 
ent. As long as the courts sit in separate places, old traditions 
are too strong even for the best-intentioned acts of parliament. 


M. D. CHALMERs. 
Lonpon, England, October, 1882. 
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TAXATION FOR RAILROADS BY NEW ENGLAND 
TOWNS. 


THE courts of many States, of the United States circuits, and 
the Supreme Court itself, have all, within a few years, been the 
numerous forums for the discussion, under various phases, of a 
question of very general interest. To the investing public, to its 
agents, bankers, and brokers, to the legislator, lawyer, and man 
of affairs, this question as to the legality or invalidity, and conse- 
quent value or worthlessness, of municipal securities is theoreti- 
cally interesting, and of vital importance financially. 

This is self-evident. A single example will lead still more 
directly to the heart of this subject. 

A railroad company is incorporated; its bonds must be sold. 
Legislative enactments authorize perhaps all, perhaps a few, of 
the towns through which it is to pass to loan, equally or une- 
qually, their credit to, or to subscribe, equally or unequally, for 
the bonds of the company, after a vote of perhaps a majority, 
perhaps some other proportion, of its voters, upon certain for- 
malities, conditions, and proceedings. 

The road is constructed ; the bonds issued. Some of these 
towns vote to subscribe or to loan their credit. Payment can 
only be made, credit can only be loaned, by issuing municipal 
. securities. These securities are voted, issued, given in exchange, 
perhaps, for the company’s bonds, and find their way into the 
market, where they are taken by investors. 

After a time the town, perhaps from inability, refuses payment 
of interest or principal. Suit is brought to recover. Many ques- 
tions, some formal, some essential, then call for examination. 
Let it be supposed that the aforesaid towns have not contributed 
proportionally, and the question hereinafter observed upon is 
raised. 

The following contribution to the somewhat voluminous lit- 
erature of this subject is not offered as a discussion, but as sug- 
gesting a formula for the discussion, and possible solution, of an 
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involved problem. The problem is: Required to determine the 
limit of legal taxation by municipalities in aid of railroads. 

Taxation, generally, must be according to representation; 
uniform upon classes of property; for legal purposes of either 
government, the public, or a community ; but must not be unrea- 
sonable, disproportional, excessive, or arbitrary. These principles 
are unquestionable, yet their allied strength has not shielded 
citizens from confiscation, towns from insolvency, or States from 
dishonor. From Tennessee to Maine, bitter, almost slanderous, 
aspersions by irritated creditors have mingled with and wellnigh 
drowned the prayers of municipal debtors whose pauperization is 
the consequence of unsound enabling laws, against whose unjust 
exactions citizens have protested, and jurists aimed their heaviest 
syllogisms ; but each in vain, since such legislation has wrung a 
halting affirmance from courts juridically unable or politically 
unwilling to find sufficient reason for pronouncing it void. 

It is, indeed, vain at this writing, on any ground, to deny that 
railroads may be aided at all by special taxation ; undoubtedly, 
the State itself may support them, as it does common schools; 
while the right of a town to provide itself highways would justify 
a tax for a railroad, were it only a town-way. 

But it is not vain to claim a halting-place between enforced 
contribution to a common benefit, and enforced contribution to 
a benefit unequally shared. 

Hence the propriety of even further suggestion may sanction 
our offering the following formula, viz. : — 

Unequal taxation of citizens for a purpose — whether of State, 
county, town, or a series of towns —in which such citizens have a 
like interest, is unconstitutional. 

The novelty of this is but in extending the application of es- 
tablished principles to a new object, i. e. @ community of several 
towns. It should be here observed that these principles, in order 
to be of binding constitutional force, do not require to be found 
in the letter of the instrument. They may be only implied, — 
implied, first, by an inquiry into the origin of the document; . 
second, from its internal evidence, which has regard to its purpose. 
The origin is found in history; the purpose in philosophy. In 
exploring these fields for such implied principle, the reason thereof 
and the principle itself will be synchronously disclosed, and so 
a key perhaps be obtained toward the interpretation of words 
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themselves where they have found actual expression in written 
instruments. 

Here it may not be irrelevant to add that an implied principle, 
instead of being of inferior value to one expressed in words, may 
be of greater value, since the first-named rests upon reason and 
the essential nature of things, and so is fixed and not migratory ; 
whereas the other, not to speak of the ambiguity of language, is 
not eternal, but shifting, as statutory law must always be, ap- 
plied, as it always is, to constant changes in the subject-matter. 
Nor is this value of implied principles theoretical merely, since 
courts may enforce and defend from violation such principles, as 
well as express provisions of a constitution. A legislative act 
which “violates the” (written?) “constitution, or affects the 
rights of individuals in a manner repugnant to its character and 
principles, ... must be declared void.” ! 

If the express prohibition against depriving parties of their 
property except by the law of the land “had been omitted, a 
legislative enactment to pass one man’s property over to another 
would nevertheless be void.” ? 

Proceeding, then, to substantiate the formula, let it read as 
follows : — 

Unequal taxation of one town for a purpose common to it and 
another, or others, is forbidden in New England: first, by the 
historical implied negative contained in the relationship between 
legislature and town; second, by express constitutional provisions. 

First. Observing that the principles which support the formula 
in its application to a community of several towns were the parents, 
rather than the offspring, of written constitutions, and are those 
which determined the extent of the power of the legislature 
and of the receptive capacity of towns, while guarding individ- 
ual rights against these bodies, let us look for them in the history 
and philosophy out of which has emerged the present political 
system. 

Now as to the source and limit of the power of the legislature, 
it is sufficient, referring also to the following historical summary, 
to quote the language of Mr. Cooley, deriving the same from the 
“trust... which has been placed in their hands with well-defined 
restrictions’? by the people. As to the receptive capacity of 


1 Parker, C. J., 12 Mass. 253, and Shaw, 2 Cooley, Cons. Lim. 212. 
C. J., 16 Pick. 96. 3 Cooley, Cons. Lim. 106. 
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towns: “In New England they derived their origin, organiza. 
tion, and powers of local government from the powers exercised 
by the early immigrants, — under the ‘compact’ as to Plymouth, 
under the charter in the colony of Massachusetts Bay.” ! 

This is more clearly appreciated remembering that the Pilgrims 
at Leyden in 1619, being about to seek an asylum for religious 
and civil liberty, but unable to obtain a charter from the council 
of Plymouth, received a patent from the Virginia Company, 
which, by its second charter of 1609, had obtained “ powers 
before reserved to the king,” and “ become independent of the 
monarch.” * Its custodian remaining behind, they sailed away 
with no charter, but with the purpose, as defined by their pastor 
Robinson, “to become a body politic, using among themselves 
civil government,” in a new world, where, on arriving, “they 
exercised self-government without sanction of a royal patent, but 
with a valid claim to the land.’”’ And this they did in pursuance 
of the original purpose, and of a *“ compact” thereto, by which, 
on board the * Mayflower,” they had combined themselves into 
a civil body politic.® 

After the council of Plymouth had obtained the “absolute 
property, unlimited jurisdiction, the sole powers of legislation, 
the appointment of all officers and all forms of government,” 4 
the colonial agent, ** Allerton, obtained from them concessions 
equal to all his desires.”® Under the “compact” they chose a 
governor.® 

The freemen (i. e. signers of the “compact” and members 
subsequently admitted to the civil body politic) managed affairs 
by common consent in a General Court,’ received the Bradford 
patent,8 and, the whole body of male inhabitants constituting the 
legislature,® and there being but one town,!° governed themselves 
for many years" according to the principles of equality and civil 
liberty asserted in the “ compact.” 


1 Parker, Joel, Proc. Mass. Hist. Soc., 6 Parker’s paper, 22. Quincy says, 
Jan. to April, 1866, p. 25, approved Mem.. “ Civil independence was as truly their ob- 
Hist. Boston, vol. i. p. 217. ject as religious liberty.” Hist. Boston, 

2 Young, 57, 74-81; 1 Bancroft, 136. —_p. 329, and cites Chalmers’s testimony. 

8 Young, 121; 1 Bancroft, 305, 309-319, 7 Baylies’s Memoir, 227. 

320; Austin, Hist. Mass. 8; J. Quincy, 8 Parker’s paper, 25. 
Hist. Boston, 332. ® Bancroft, 322. 

4 Bancroft, 274. 10 Parker’s paper, 37. 

5 Bancroft, 320-329; 9 Gray, 451, and | 1 Baylies, 242; Quincy, 345. 
483-493. 


VIIM 


TAXATION FOR RAILROADS BY NEW ENGLAND TOWNS. 897 


In 1633, “those who were on the side of the bay opposite to 
the town broke from the rest, because of the difficulty of travel, 
and became a distinct society.” } 

In 1634 a society was organized at Scituate. Thenceforward 
separate organization for spiritual led to separation for temporal 
affairs, which, accomplished in the first instance without author- 
ity, was then ratified by the General Court by “acts of incorpo- 
ration constituting separate towns.” These separate settlements 
made their own private laws after a time, when the necessity or 
propriety of going to Plymouth had passed.? 

There was no longer any reason why the inhabitants of Ply- 
mouth should have a voice in the direction of such matters as 
were entirely local. It was not consistent with the principle 
upon which the colony was founded that it should be so. ‘ That 
principle required that, while they should remain a part of the 
whole, and be subject to the general voice in relation to all mat- 
ters which concerned the whole colony, they should be allowed 
to remain what their separate settlements had made them, viz. 
distinct communities in regard to such affairs as concerned none 
but themselves; and this was accomplished by the acts of incor- 
poration, passed by the whole body in General Court, which 
reorganized them as towns, and gave them the general powers of 
corporations.” ‘To independent churches we may trace the 
original notion of independent communities, which afterwards 
assumed the name of towns, and which, after passing through an 
ecclesiastical stage, and after proprietaries became extinct from 
appropriation of lands within the bounds of the charter, assumed 
the shape of political corporations with municipal and in fact 
legislative powers within their own lands.” ¢ 

After this the colonial laws were revised, and purchasers and 
freemen at Plymouth granted the power to “ make orders for 
their comfortable subsistence.” It was further provided that 
“Scituate have like liberties,” and that ** Ducksborrow shall 
have privileges of a town.”® ‘Thus the first three towns were 
formed. In 1639, when others had been established, and a 
doubt arose as to making laws and raising taxes, it was declared 
that “every township shall have liberty to . . . make rates and 


1 Parker’s paper, 28, 29; 2 Hutchinson, 8 Parker's paper, 29, 30. 
Hist. Mass. 415. * Baylies, 240. 
2 Parker’s paper, 28, 29. 5 Parker’s paper, 32. 
VOL. 8. 
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taxes for the town’s charges, and distrain such as shall refuse,” 

In March, 1638, owing to the inconvenience of all the free. 
men attending General Court, the representative system was 
adopted, which gradually developed. The laws, whether passed 
by all freemen or their representatives, were in accordance 
with the principles of the * compact,” and “ were the laws of 
England, . . . adding only some particular municipal laws of 
their own, suitable to their constitution.”? The colonists 
punished small offences, with some scruples, inflicted capital 
punishment, and “exercised the same authority as charter goy- 
ernments.” 

The settlement at Massachusetts Bay, under the charter, had 
a similar origin and development. March 19, 1628, the Ply- 
mouth company granted and conveyed to Roswell, Endicott et 
als.4 These grantees, after various meetings providing “ where- 
by an equality may be held to avoid all contention among the 
settlers,” for making laws, dividing lands, providing for “ com- 
pensation ”’ to any settler whose grant might be retaken,” sent 
out Endicott as governor. King Charles had confirmed the grant 
by charter,® and constituted a body politic, possessor of full leg- 
islative and executive authority." The “ honor” and “ declara- 
tion” of * the thought of independence” was included in a later 
declaration of Winthrop and his associates, that ‘the only con- 
dition upon which they, with their families, would remove to this 
country was, that the whole government, together with the patent 
and charter, should remove with them.” ® 

August, 1629, the charter was removed accordingly, with the 
Puritans.’ 

Endicott, the first governor, had a council of seven; these 
chose three more. Former planters were authorized to make 
choice of two others.” Several settlements were made in the first 
instance, for various reasons. These settlements appear to have 
managed their own affairs exclusively for a time; until, in 1635, 
it was provided that ‘none but free men shall have any vote in 

1 Parker, 36. 6 Anc. Charters, 1. 

2 Young, 196, 197, note. 7 Bancroft, 342, 344. 

8 1 Bancroft, 321. 8 Quincy, Hist. Boston, 333. 

4 Bancroft, 340; Parker, 39, 40. ® Bancroft, 352; Parker, 41. 


5 Mass. Records, 30, 38, 68; Bancroft, 10 Parker, 40. 
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eny town.” ? Before that, however, taxes had been proportional 
among the various towns for ministers, for a palisado about Cam- 
bridge, and for a * creek,” — Cambridge being intended as the 
seat of government; but towns had furnished arms, and repaired 
their own fences, &c. 

Two deputies were chosen later from each town, to represent 
the whole body of freemen, ‘“* who had the whole legislative 
power.” 

Although the “ settlements * were in advance of the “ towns,” 
the latter soon appeared. A series of laws and incorporating 
acts refer to them. Here, as in Plymouth, a portion of the 
sovereign people, without deprivation of their existing rights, 
were clothed, as to certain matters, with the authority of the 
General Court. For instance, in 1635 it was provided, that, 
“ whereas particular towns have many things which concern only 
themselves,” . . . “* the freemen alone, or a major part of them, 
may dispose of their lands, . . . make orders, . . . lay mulets, 
... and distrain the same,” &c.* 

In 1638, it was enacted that every inhabitant should “ con- 
tribute” to all charges of church and commonwealth, proportion- 
able to his ability, or be distrained. Some towns, as Dedham, 
covenanted together into a distinct body politic, as to local affairs, 
and always exercised * local sovereignty. 

Arbitrary taxation was forbidden and unknown. The way in 
which representation grew up is not relevant; but in following 
Mr. Parker’s account it will be seen that it was a natural growth 
here, as at Plymouth. 

The principles underlying the Commonwealth are stated more 
at length by Quincy, in his History of Boston. 

Representation, of course, increased with the increase of the 
number of towns; settlements whose owners had first acquired 
the Indian title, and then had it confirmed or allowed by the 
General Court, formed “ proprietaries.” ® Of these it was true, as 
of their predecessors, that, although the individuals had in the 
principles of their immigration, the wording of the grant, and the 
charter of the king, certain inalienable rights, they had no powers 


1 Parker, 43; Records, 75, 82. 4 Records, 240; Parker, 46, 53,54; Ban- 
2 Bancroft, 366. croft, 367. 
8 Records, 172; Parker, 45. 5 Quincey, 352. 
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of legislation until incorporated,—such powers being vested in 
the whole people. But further detail as to these two colonies 
would be only tedious. As to other colonies it may be observed 
that the towns in Connecticut and New Hampshire were like to 
these. In New Hampshire, indeed, they are called by Parker 
‘four separate republics, independent of each other.” In 1643 
these colonies confederated. At that time the nature of towns 
had been historically settled. They are spoken of as constitut- 
ing “ here, as throughout New England, each separate settlement 
a little democracy.” 

These are the events historically ; their significance politically 
and legally. is this: The first settlement in Plymouth was ex- 
tended over a territory whose citizens were (except as dependent 
upon England) sovereign. At Massachusetts Bay there were 
several settlements from the beginning, no one of which was 
lord of the others, but the community was sovereign. As new 
towns grew up in each colony, their citizens continued to possess 
the same rights as individuals. But all the individuals had, by 
making the compact in the case of Plymouth, by accepting and 
organizing under the charters in the case of Massachusetts Bay, 
committed the law-making power to a General Court. Hence, 
to make and enforce even local laws required a grant from that 
body. After that, any laws passed in * town meeting ” by the 
new town concerning such local matters as the town, by virtue 
of being part of the whole sovereignty, had a right to the ac- 
complishment of, would still be enacted, mediately instead of 
immediately, by the General Court, the town being pro tanto the 
agent of that body. 

In this way inhabitants of new settlements continued to be “a 
portion of the governmental power.”? They merely operated 
through a new organization, — in sections, so to speak, instead 
of jointly, within which certain rights of government had, by 
incorporating acts, been localized. 

The settlement that became a town gained new “ powers” 
rather than new “rights,” by its act of incorporation: bet- 
ter, retained the power of exercising original rights. Such 
“powers” were grants from the General Court. The prior 
“rights” of individual citizens, aggregated, made a portion of 
the novel “town” rights, but were themselves “ novel” only 

1 2 Bancroft, 59. 217 Wall. 329. 
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when mentioned as appertaining to a new possessor. These 
prior rights were not affected by incorporating acts, which, 
indeed, they antedated, and must survive. For instance, the 
inhabitants of the opposite side of the Bay “broke from the 
rest,” and became a “ distinct society.” This society remained, 
however, a portion of the community, a part of the “ people.” 
But all the people had “ compacted ” and “ organized ;” all the 
freemen constituted the General Court. A majority of this new 
society had no rights of control of the minority, which looked to 
the General Court, acting according to the principles of the 
“compact,” or the charter, as the government. Yet its local 
affairs required government, and the minority could not object 
to the granting of such governmental power by the General 
Court to the majority, since it offended no principle of the 
“compact” that affairs should be administered by a majority 
of those related to them, either in town or commonwealth. 
Therefore the General Court could, and did, restore to a por- 
tion of the whole people, comprised in this new settlement, a 
right to enforce provision for its own local wants, by vote of a 
majority of the subjects of such wants. It did not, and could 
not, authorize any infringement of the fundamental rights of in- 
dividuals. ‘Even the grant of a charter by the crown will not 
preclude the claim to corporate rights by prescription ; for a new 
charter does not extinguish old privileges.”! It could authorize 
such legislation as it could itself enact by a majority of the 
society. This instance illustrates how the other towns were 
constituted. Manifestly, town rights, thus originating, divide 
into two classes : — 

1. The aggregated rights of individuals composing it, to which 
it cannot do, or be permitted to do, violence. 

2. Powers conferred by the General Court; as, legislation by a 
majority, the right to a corporate name, to sue and be sued, to 
distrain for taxes, &c. 

These powers may be confirmed, retracted, or altered. The 
former — such as the right to bear “ equally” public burdens; to 
send or refuse representatives to the General Court; to manage 
its own matters without interference from other individual towns ; 
to be unmolested in its citizens’ enjoyment of “life, liberty, and 
the pursuit of happiness ” — cannot be either conferred, altered, or 
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taken away. So “ town” is used in twosenses. When it stands 
for its citizens, when the word means its people, then its very 
definition is the assertion of their rights, — rights laid up in con- 
stitutional principles of liberty out of the reach of the legislature, 
As their number increased in both colonies, * public” and “ local” 
wants were created. To provide for the former the colonists at 
Plymouth “ transferred the power which was in the whole body 
of freemen to committees, or deputies, from the several towns in 
the colony, who assembled for the first time, June, 1639.”1 To 
provide for the latter, towns were authorized to tax.2- When it 
was necessary to make a response to the Indians, * the court, in 
the name of the whole government, for each town, respectively, 
replied.” 

The small number of public and local wants was the reason of 
the then more clear distinction. With the increase of both, 
complications arose; but to solving them the original prin- 
ciples, upon which grew up the colonies, were applied. Among 
these was one asserting the free enjoyment of his property 
by the owner. A few men banded together to secure the 
result and benefits of that principle would be governed by its 
sanction. Their multiplied successors gave expression to it 
through the General Court in the form of laws. What had been 
conformed to and wrought by the common consent and effort of 
all for the common welfare was now provided for by statutory 
enactments. 

For purposes of this argument it is only necessary to specify 
such as are relevant. 

Assessors shall assess all towns and estates “ their due proportion 
of any public tax,’® and shall “ proportion such county, town, 
precinct, district, and parish assessments by same rates.” ® 

As a result of these laws, common burdens were equally dis- 
tributed. Individual citizens were protected. Gradually the prin- 
ciples became adamantine, that the town was its own, the General 
Court the public, provider; that, in making provision for pvblic 


1 Baylies, 187. Act of 1641 (Col. Laws) 
2 Baylies, 311. “ 1631-41 
8 Baylies, 306. 
4 Provincial Laws and Ancient Char- “ 1692 (Prov. Laws) . . 
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matters, neither individuals nor towns should be unequally bur- 
dened. Gradually, too, the limits, practically, of town jurisdic- 
tion appeared. Among them were the boundary lines between 
it and other towns; its incorporation act, and the incorporating 
acts of others; and the individual rights of citizens. 

According to the primal doctrine of democracy, that “ the 
rights of all men stop where the rights of other men begin,” a 
right in an individual or another town was a limitation. No 
town had rights over its neighbor to impose burdens upon it. 
If it was entitled to any assistance from that neighbor, it was to 
have the General Court compel assistance pro rata to what of 
public advantage they were mutually interested in. At last the 
political system became discernible. Its centre was a General 
Court, representing the majority of the people. This majority 
was limited in its power by the principles of individual rights, 
This court regulated public affairs. Around it grew up a series 
of towns, each possessed of local sovereignty, limited by the 
same principles, and also by the incorporating acts, entitled to 
be heard and to consult on public matters; and so entitled, not 
by grant from the General Court, but by virtue of being a por- 
tion of the sovereign people. There appears to be in this system 
no despotic power of a legislature. There appear, on the con- 
trary, many limits to the power of that body. 

We say “appear;” but the word is weak. Here is a system. 
You cannot make it act otherwise than according to its nature, 
without destroying it. Undoubtedly the colonists might have 
established another and very different system. They did not. 
They established this one. They made a legislature with certain 
limited powers, and towns with some unlimitable rights. It is 
the historical fact that the General Court could not, at that 
epoch, have compelled one or two towns to pay the general com- 
mon charges of the colony, or a section of it. Any objecting 
citizen, appealing to foundation principles, might have said, Non 
in hee federa veni. So, historically, it appears that, by reason 
of the principles upon which the immigrants founded their polit- 
ical community, — of the consequent idea and essence of a town, 
of the consequent limitations of legislative power, — a town could 
not be authorized to extract unequal contribution to purposes 
more public than its own jurisdiction from its citizens ; could not 
be made the instrument for doing what the General Court could 
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not do itself without revolutionizing the whole fabric of the colo- 
nial government. 

The principle that taration must be equal is as fundamental as 
these other coeval principles, — “ No taxation without representa- 
tion;” * No seizure of private property for the public without 
compensation ;” “* No deprivation of property immunities or privi- 
leges, of life, liberty, or estate, but by judgment of peers or law 
of the land.” 

Here, then, is an implied constitutional limitation in the very 
definition of “ legislature” and “town.” When the words are 
spoken, they mean a representative body which cannot tax un- 
equally, —a political corporation whose essential rights exclude 
reception by it of powers hostile to and nullifying those rights. 
Towns exist, in part, by combining individual rights with vital 
principles of government. To permit towns to-day to destroy 
these is to create a self-destroying entity ; to say that towns may 
commit municipal suicide, and to provide in advance the method 
and the means. So may original guarantees of safety in life, 
liberty, and property be obliterated ! 

This reciprocal relation of legislature and town has never 
changed as to its essence. No greater right over the liberty or 
estate of the citizen exists now than then. If it has changed in 
appearance, it has been only by the conferring of new powers 
upon the town as a corporate representative of the people of a 
given settlement for the better accomplishment of ends which 
growing civilization is every day suggesting. The primitive 
relationship has thus been overlaid by a mass of new powers. 
These have been conferred so extensively, that it is a common 
definition of a town to describe it as “a creature of the statute,” 
‘“‘a trustee of the legislature.’’ Such definition is complete as far 
as it goes. So far as they hold powers from the legislature, they 
may be called creatures of the statute, or trustees for the donor. 
But so far as, by reason of representing a section of the sovereign 
people, they represent fundamental rights, they are better de- 
scribed in the language used by Marshall, J., in Dartmouth Col- 
lege case, as “instruments of government, and fill a place that 
would otherwise be occupied by the government ;” with this ad- 
dition, that “they are, also, embodiments of the aggregated 
rights of their inhabitants.” 
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They represent the State, as to their citizens. They represent 
their citizens, as to the State. Hence, to their citizens they 
may, so far as authorized, act as the State may; and the State 
can only act to them as toward so many citizens. 

We have said that neither State nor United States constitu- 
tions altered this relationship. They were, rather, each estab- 
lished to perpetuate and make efficient its underlying principles. 
The presumption is, that an established system continues until 
a change is shown. The later history of the colonies confirms 
the presumption. The charter was withdrawn ; English govern- 
ment was imposed upon the colonies by force. But the rights of 
the people were submerged, not destroyed. Said the agents of 
the colony, when the charter of William and Mary was offered, 
or none: “It was the opinion of our lawyers that passive sub- 
mission was not surrender, and did not prevent obtaining all their 
old privileges whenever a favorable opportunity should present 
itself; and Quincy adds, * It did present itself in 1776,and ... 
people did vindicate and obtain their old privileges of self-gov- 
ernment.” ? And Chief Justice Parker says, ‘* The colonies suc- 
ceeded to any and all rights of the English government.” 

When Andros fell, in 1689, forty towns voted to resume the 
old charter before the charter of William and Mary was re- 
ceived.2 The representatives from towns met at Boston, and 
voted the unconditional resumption of the charter, and that the 
old laws be revived and continued. From that time until the 
war of the revolution was imminent, the theory of the community 
did not alter.2 New towns were formed, even in the woods of 
what is now Maine, often by proprietaries ; but the rights of their 
members continued as before. The three colonies, by the charter 
of William and Mary, were consolidated. Undoubtedly the Eng- 
lish government claimed to be sovereign ; but whatever rights 
the people retained, they retained locally, as well as a whole. 
Quincy says,—and we requote his significant words, —‘“ The 
people submitted, and waited, and in 1776 ‘ obtained all their old 
privileges.’’’ The rights of individuals, upon which the rights of 
towns were founded, — whose aggregate, indeed, constituted the 
rights of towns,— revived. More than that, they lived and moved. 
It was as a town that Boston voted that the General Court should 
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not surrender the charter, when, in 1684, * Randolph came with 

his quo warranto.”! Thirty-one towns sent in recruits after Lex- 
ington.? Forty towns voted to reassume the old charter on flight 
of Andros.? Towns voted to dispense with British supplies. 

It was to towns the famous “committee of correspondence” 
addressed its letters. Towns “have been the arterial system of 
New England.” ® Towns sent the delegates to prepare drafts of 
the Massachusetts Constitution, and approved the work of their 
agents in 1779, when it was adopted.’ And these ‘ towns” were 
acting neither as creatures of statute’? nor trustees,”’ but as 
divisions of the people, as parts of a grand whole, as battalions 
in the vast army then forming for liberty. Let their work be 
recognized ! 

The constitution formed in Massachusetts is to be specially con- 
sidered, since it contains the express provision of the principle of 
equality referred to in the formula; but this brings us to the 
period when courts began to declare the legal significance of 
history. 

It will be found that the foregoing translation of history has 
received the countenance of judicial approval. For the large 
class of cases in which the words “ creature of the statutes” are 
employed as a definition, are cases turning upon municipal 
“ powers,” rather than such as involve the classification of mu- 
nicipal ‘* rights ;” and as to their “ powers’ it has been shown 
above that they are generally of legislative origin. Judge Clif- 
ford’s opinion in the case cited is proof enough of this. 

But another class of cases, in perfect accord with that just men- 
tioned, so far as it defines town powers, has given a more compre- © 
hensive definition, confirming to the “town”? certain “ rights” as 
the representative of the individual rights of its citizens. These 
cases refer to the very earliest origin of such rights, citing, what 
Dillon says, that the definition given by Dr. Liddell of a Roman 
town, viz.: “A community whose citizens are members of the 
whole nation, all possessing the same rights and subject to the 
same burdens, but retaining the administration of law and gov- 
ernment of all local affairs,” — “answers almost perfectly to the 

1 Quincy, 346. 6 Parker’s paper, 17. 
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notion of our municipal organizations.” ! Such communities ap- 
pear through the middle ages in Central Europe, and their under- 
lying ideal principle and purpose seems to have been the protection 
of aggregated individual rights by consolidation into municipal 
rights. They seem to have been the outgrowth of the same 
theory and philosophy which later forced the immigrants to 
America? Thence the idea travelled to England, and, before the 
time of John, had enabled many towns to acquire exemption from 
arbitrary taxation. Afterwards, writs summoning burgesses and 
milites to Parliament used the expression, ut quod omnes tangit 
ab omnibus approbetur.” A failure to adhere to this ideal principle 
resulted in * close” corporations, which were overthrown by the 
reform act of 1832.4 An early English definition was: “ An in- 
vesting the people of a place with the local government.”® This 
theory and definition of the rights of the town as the representa- 
tive of its people, originating in the early history of a philosophy 
of freedom, brought here by the immigrants, and having first 
lain dormant until the formation of many settlements, and then 
having expanded and developed with the growth of the colonies, 
as traced above, has been approved by the judiciary, as we have 


said; and, among other cases, by Nelson, J., as ** most appro- 
priate,” and also by Campbell, C. J. ;° while the complementary 
power over them by legislature has been indicated by Ruffin, J., as 
follows: “When a constitution vests legislative power in the Gen- 
eral Assembly, it must be understood to mean that power as it had 
been exercised by our forefathers before and after their immigra- 


tion ;”* and confirmed by Cooley * in more explicit words, which 
assert “ limits to legislative power of the State. Some are ex- 
pressly defined; others spring from the usages, customs, and 
maxims of our people: they are a part of its history, a part of 
the system of local self-government,” Xe. 

This *“ twofold character of such bodies, as being on the one 
hand agencies of State government, and on the other corpora- 
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tions endowed with capacities, and permitted to hold property 
and enjoy peculiar privileges for the benefit of their corporations 
exclusively,” ! is thus recognized by a jurist who lives and writes 
where towns succeeded, not originated, the general government, 
The formula stated above concerns a New England town, and go 
should be determined by New England’s history and law. This 
law is as clear as is the prior history, out of which it developed. 
** Over its civil, political, or governmental powers the authority of 
the legislature is supreme, . . . unless a limitation is found in 
the State constitution. But in its proprietary or private character 
. . . the corporation is to be regarded as quo ad hoca private cor- 
poration, or, at least, not public in the sense that the power of 
the legislature over it is omnipotent.” ? 

** Municipal corporations in their private character, as owners 
and occupiers of lands and houses, are regarded in the same light 
as individual owners and occupiers, and dealt with accordingly,” 
said Chief Justice Nelson in the case above cited ;* and he is ap- 
proved by Gray, J., who says: “ The distinction is well estab- 
lished between the responsibilities of towns . . . in their public 
capacity . . . andin what may be called their private character ;” 
and they are “ not exempt from the liability to which other cor- 
porations are subject for negligence in dealing with property or 
rights held by them for their own advantage.” What Butler, 
J., says, ‘that they have no reserved powers of legislation,” 
does not conflict with this. It would seem that such “ property 
and rights ” must be as well within the law’s protection, as subject 
to its burdens. Existence, however, of such twofold character is 
the only fact to be proved at this time. 

It is true that Mr. Dillon finds difficulty in comprehending the 
distinction,® and that a later New York case has questioned 
Judge Nelson’s correctness ; but the approval by the Massachu- 
setts court of this distinction, as to New England towns out- 
weighs the perplexity of strangers.’ 

In Maine and Vermont,’ the case of Bailey v. New York has 
been approved with the principle which it states. ‘In further — 


1 Cooley, #230, 232. 6 1 Dillon, 152, note. 

2 1 Dillon, 151. 7 Hill v. Boston, 122 Mass. p. 359 ; Has- 
8 Bailey v. New York, 3 Hill, 531. kell v. New Bedford, 108 Mass. 211. See 1 
* Oliver v. Worcester, 102 Mass. 499, Dillon, 153. 


500. 8 Montpelier v. E. Montepelier, 29 Vt. 
5 Webster v. Hammerton, 32 Conn. 136. 12,19. 
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illustration of the twofold character of municipal corporations, 
— the one public, as a political division ; the other private, as an 
instrument of private advantage,” &c., is the language of Judge 
Dickinson,' and subsequent cases confine the theory. Revised 
Statutes of Maine, ch. 1, § 4, xiii., says, ** The word ‘ person’ 
may include a body corporate,” which towns are, by law, defined 
to be. 

Now, it may well be that this private character came, in part, 
from the incorporating act of the legislature ; but so does that of 
any corporation. In the case of a public corporation there is no 
contract with the corporators, as was settled by the authoritative 
Dartmouth College case ; hence the legislature may disfranchise 
or alter it. But while it exists, it is something more than a polit- 
ical trustee. It is a corporation for the benefit of the inhabitants. 
It personifies them. It makes profit and gain for them collater- 
ally to providing government. By it they may be compelled to 
suffer the penalty of their aggregated negligence, as may mem- 
bers of any corporation. Through it they should gain immuni- 
ties, as do members of other corporations. 

Thus, briefly as possible, yet more at length than is quite de- 
sirable, we offer our reasons for the first negative upon the un- 
equal taxation of a series of towns for railroads. 

Further consideration of the second — express — prohibition of 
such taxation is not here attempted. Starting under such light 
as is afforded by colonial history, an examination of such express 
prohibitions, with the further light from adjudicated cases, would, 
it is claimed, establish their application to such taxation as the 
formula is directed against. 

At the close of such examination practical suggestions ought 
_ to be reached of proper methods by which to correct the errors of 
the past ; errors which some eminent jurists evidently consider to 
have responsible authors other than the voters of debtor munici- 
palities, — authors, too, who are politically, if not legally, bound 
to share the support of the burdens such errors have imposed. 

“Tt is certainly of the highest importance to the people of 
every State that it should make provision, not merely for the 
payment of its own indebtedness, but for the payment of the in- 
debtedness of its different municipalities. Hesitation to do this 
is weakness; refusal to do it is dishonor. Infidelity to engage- 

1 Small v. Danville, 51 Me. 362 ; 66 Me. 235 ; 71 Me. 268. 


XUM 
y 


910 TAXATION FOR RAILROADS BY NEW ENGLAND TOWNS, 


ments causes loss of character to the individual ; it omnis re- 
proach upon the State.” ? 

This article does not profess to be more than historical, and so 
suggestive; but if it justifies the following conclusions, then a 
practical value is also found : — 

1. To use that political mechanism known as a town for a 
purpose for which it never was designed, and hence is unfitted, 
is but to injure the mechanism; meanwhile, be it observed, the 
very end proposed is not fully assured. 

2. That municipalities should never have been permitted, by 
encroaching statutes and decisions, to tax for railroads ; but that 
if by legislative and judicial precedents the above principle has 
been, and is, violated, then express constitutional amendments 
should provide against such evil hereafter. 

3. That if a State wishes to impose a tax for railroads, it 
should retain.in its own hands the power of apportioning such 
tax, and see that it be apportioned equally. 

4. That where the State has already authorized, and so induced, 
municipalities thus to assume an unjust or a disproportionate 
weight of a public burden, and thereby to assume an obligation 
to third persons,— holders of bonds,—the State is bound to 
guarantee the carrying of this load and the fulfilment of such 
obligation. 


EpwWARD Payson PAYSON. 
PorTLanD, Maine. 


1 Per Field, J., Meriwether v. Garrett, 102 U. S. 520. 
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A Treatise on the Principles and Practice governing the Trial of Title to Land ; 
including Ejectment, Trespass to Try Title, Writs of Entry, Statutory Rem- 
edies for the Recovery of Real Property ; together with the Resulting Claims 
for Mesne Profits and Inprovements ; embracing a Consideration of Color 
of Title, Title by Possession, and Adverse Possession. By Arruur G. 
SepGWICK and FREDERICK 8. Wait. New York: Baker, Voorhis, & Co., 
Law Publishers, 66 Nassau Street. 1882. 

Wiru the last dying speech of The American Law Review in Boston we are 
glad to pronounce a blessing upon this new book, one of the learned authors of 
which, having preceded us in the editorship of The Review, long ago yielded to the 
happy immortality now awaiting us. Since Mr. Sedgwick has had from of old 
the privilege of addressing our readers, the preface may tell its own story : — 

“The authors have endeavored, while making the citation of cases as com- 
plete as possible, to discuss, whenever occasion offered, the principles of law 
underlying them, — principles which, in some of the newer States, are occasion- 
ally obscured or lost sight of. 

“ Simplicity, and convenience for purposes of reference, have been aimed at 
‘jn the plan of the book. The history of ejectment, of real actions, and of tres- 
pass to try title, have been traced; the nature of the interests and character of 
the wrongs which will support actions for the trial of title to land, or which are 
insufficient for that purpose, have been considered; and the forms of action 
which cannot be substituted for remedies in the nature of ejectment discussed. 

“The aim of the authors has been to present the questions involved in the 
action to try title in its various stages; the question of parties; the attorney’s 
authority to institute the action ; the complaint and answer (embracing a discus- 
sion of the rules which govern in pleading and asserting titles or defences in the 
modern procedure) ; the description; the venue ; the verdict ; the effect of, and 
rights secured by, the judgment; and the practice under the writ of possession. 
To this have been added chapters on statutory new trials, provisional remedies, 
mesne profits, damages, and improvements. 

“The treatise is not confined, however, to a consideration of the practice 
governing actions in the nature of ejectment, as any proper discussion of these 
remedies necessarily involves a consideration of the titles of the different classes 
of owners of real property, — e. g., the rights of co-tenants, vendor and vendee, 
mortgagee and mortgagor, landlord and tenant, and municipal corporations. 
Title by possession and adverse possession have been also discussed, and the 
vexed question of color of title considered at length; and in this branch of the 
work an attempt has been made, which the authors venture to hope may prove 
of some value, to reconcile the conflict in the decisions, and, when this was 
impossible, to point out the principles which, as it seems to them, ought to 
govern.” 
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Mining Rights in Colorado. Lode and Placer Claims, Possessory and Patented, 
from the District Organizations to the Present Time. Statutes in full. Prog- 
pecting, Land Office, Incorporations, Forms, Decisions, &«. By R. 8. Mor- 
RISON and JAcoB Fiuuivs, of Colorado Bar. Fifth edition. Revised and 
Enlarged. Denver: Chain & Hardy. 1881. 

LAWYERS and others whose business it is to be familiar with the details of 
the laws controlling mining interests in Colorado have been much assisted for 
several years by the successive editions of Mr. Morrison’s book, of which Mr. 
Fillius also has now become one of the authors. We have had to use it often 
in business, and to compare much of it — especially the chapters upon domestic 
and foreign corporations, and applications for patents of lands of the United 
States — with the statutes of Colorado and of the United States, and we have 
found it correct, and clear in its statement of the law, and prudent and sensible 
in its suggestions for practice. A few years ago we personally compared the 
forms contained in the third edition in the chapter on ‘ Application for Patent,” 
with several sets of papers, in the General Land Office in Washington, of ap- 
plications for patents which had been issued upon such papers; and the forms 
in Mr. Morrison’s book were like the best of those that had been thus approved 
by the government. This fifth edition, to which Mr. Fillius has made additions, 
is even fuller in text and forms. But the conveuient pocket size has been pre- 
served by using smaller type. 

It is common to hear a wish expressed that lawyers of large practice would 
or could take the time to write at least small books to help the profession in 
involved matters, the explanations of which they have at the ends of their 


tongues and fingers. Here we have a sample of that kind of a book by that 
kind of authors. Messrs. Morrison and Fillius are thus rendering a great ser- 
vice to the profession throughout the United States, as well as to the corpora- 
tions and other business associations which invest in Colorado mines, and need 
such a hand-book not only to guide them in action, but to help them to ask the 
right questions of correspondents at a distance. 


A Concise Treatise on the Principles of Equity Pleading, with Precedents. By 

FRANKLIN Fiske Hearp. Boston: Soule & Bugbee. 1882. 

Ts purports to be an elementary treatise for the information of students and 
of young and inexperienced pleaders. 

The subject of equity, equity pleading, and equity practice is so vast, and in- 
volves the investigation of such intricate and perplexing problems, calling for 
the exercise of the very highest powers of the intellect, that any book which 
“ allures and leads the way” will be heartily weleomed by the younger members 
of the profession. 

This seems to be a book of that nature. It is moderate in size and attractive 
in appearance. A perusal of its contents shows that the author has also made 
it attractive in substance, by the conciseness and clearness with which he has 
presented the subject. The student will find that he can get, in a very small 
space, with little reading, a comprehensive view of the title of Equity Pleading. 
The young practitioner, in using precedents hitherto given in the books for his 
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guidance, has been led into much doubt, in examining later decisions, as to how 
far it is essential to follow them literally iu all their verbiage. Here he has 
this doubt relieved. ‘The author has presented sample forms containing all the 
essentials. And the book is, perhaps, intended as much for the precedents as for 
the treatise preceding them; for great care has been taken in framing them, to 
reject all superfluous allegations. Equity pleadings, as formerly drawn, were 
prolix to the last degree. The modern school of equity pleading combines the 
brevity of the common-law forms of pleading with the principle of stating dis- 
tinctly the substance of the plaintiff's or the defendant’s case, as distinguished 
from the evidence. All redundancy and tautulogy are unsparingly rejected, 
thereby. rendering the pleadings simple aud more intelligible. 
The book is well worthy of an attentive examination and study. 


Blackstone's Commentaries for the Use of Students at Law and the General 
Reader ; obsolete and unimportant matter being eliminated. By MAarsHALL 
D. EweLi, LL.D., Professor in the Union College of Law, Chicago. Bos- 
ton: Soule & Bugbee. 1882. 


Tus book, as the title suggests, is an abridgment of Blackstone’s Commen- 
taries. We can easily appreciate the embarrassment of the writer when he says, 
“The principal difficulty has been in deciding what to omit.” Blackstone’s 
Commentaries are largely valuable for the historical light which they throw en 
the law of to-day. To take away the historical portion or the obsolete portion 
of the Commentaries, and to leave only the law which has not changed, leaves 
a book, but not the book which so long has been the starting-point of the stu- 
dent at law. However good an abridgment may be, it would still seem to be 
better for the student to go to the fountain-head, to read the text of Black- 
stone, to seek out that which is essential for to-day, and to gain a knowledge 
of the law now obsolete, which, however, will stand in good stead at some future 
time, and be the means of explaining and making clear the reason and applica- 
tion of some existing law. 

Yet there are uses for a good abridgment. If the abridgment be well done, 
it could be advantageously used with the original as a guide to show what is 
now important law, and might assist a student in reviewing; and this abridg- 
ment is well done. This we say, after a careful comparison of many chapters 
in this book with the original. The author has omitted most of the obsolete 
matter, marking such portion as he has retained as obsolete, and has eliminated 
much of the argumentative and explanatory portions, and has used good judg- 
ment in doing this. The exception which we might make would be in respect 
to illustrative matter, which he has almost invariably omitted. Perhaps this 
was necessary in order to keep the book within a compact form ; but it certainly 
detracts from the clearness of the original text, and diminishes the ease with 
which one understands and the pleasure and interest with which one reads 
Blackstone. 

However, if there be persons who find the reading of Blackstone in its en- 


tirety impracticable or inexpedient, to such this book will furnish a careful and 
intelligent abbreviation. 
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Principles of the Law of Insurance adopted in the Civil Code of the State of 
California. With Notes and References to Adjudged Cases. By WiLuiaM 
Barper. San Francisco: Sumner Whitney & Co. 1882. 


WE quote the preface of Mr. Barber’s book, because it may perhaps lead 
others to do for newer States than California, and in other branches of the law, 
what he has undertaken for insurance. He says: — 

“The Civil Code of California has been in operation since the first day of 
January, 1873. It is based on, and to a great extent copied from, the proposed 
Civil Code of the State of New York, which was prepared by a commission 
appointed by the legislature of that State, and completed and published in the 
year 1865. It has not, however, been yet adopted as a part of the statutory 
law of the State ; but, from present indications, its adoption at no very distant 
period may be reasonably expected. 

“The title ‘Insurance’ in each of these Codes includes substantially the 
same provisions. The present publication contains the text of that title as it 
appears in the Civil Code of California, with references to the corresponding 
passages in the Civil Code of the State of New York. To this text, which 
furnishes, with some modifications, an outline of the common law of insurance, 
numerous annotations have been appended. In these an attempt has been made 
to compare the law of the Code with the pre-existing law ; to indicate, by the 
citation of adjudged cases and recognized authorities, the construction of many 
of the provisions of the former; and, by supplying numerous details in respect 
to which the Code is silent, to present within a small compass a concise view of 
the principal heads of the Law of Insurance.” 

Lawyers who have to study the statutes of the new States constantly need a 
commentary upon both the statutes which the new States have borrowed and 
upon the general legal principles which have been more or less regarded in the 
old and the new legislation. 


Fraudulent Conveyances. A Treatise upon Conveyances made by Debtors to 
defraud Creditors. Containing References to all the Cases, both English 
and American. By OrLanpo F. Bump, Counsellor-at-Law. Third Edition. 
Baltimore: Cushings & Bailey, Publishers. 1882. 


Tuis very useful book is well known, and the author says that “ in this edi- 
tion the citation of eases has been brought down to the present year, and some 
portions of the work have been entirely rewritten.” 

Lawyers of experience in the business of people who, from one reason or an- 
other, are apt to make or to receive or to defend or to contest conveyances which 
seem to be intentionally or constructively fraudulent, know how difficult many of 
the questions are, whether regarded from a legal or a moral point of view. To 
beginners in practice, the study of the meaning of the statute of 13th Elizabeth, 
and its causes and consequences, is most conducive to that disposition and habit 
which prevent fine points from obscuring common sense and honesty. The 
doctrines of fraud and of constructive fraud involve mixed discussions that re- 
quire a knowledge of both law in the abstract and human nature in the concrete. 
Nowhere is there more fundamental diversity of opinion and practice. 
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The Psychology of the Salem Witchcraft Excitement of 1692, and its Practical Appli- 
cation to Our Own Time. By George M. Beard, A.M., M.D. New York: G. P. 
Putnam's Sons. 1882. 

Principles of the Law of Insurance, adopted in the Civil Code of the State of California. 
With Notes and References to Adjudged Cases. By William Barber. San Fran- 
cisco: Sumner Whitney & Co. 1882. 

Das Englische Recht und das Rémische Recht, als Erzeugnisse Indo-Germanischer 
Volker, Vortrag, Gehalten vor dem Deutschen Gesellig-Wissenschaftlichen Vereine 
von New York, Am 15 Februar, 1882, von J. Bleecker Miller. New York: E. 
Steiger & Co. 1882. 

Destruction of Our Natural Law by Codification. By J. Bleecker Miller, of the New 
York Bar. New York: Printed by H. Cherouny, 17-27 Vandewater Street. 1882. 


A Treatise on the Principles and Practice governing the Trial of Title to Land ; includ- 
ing Ejectment, Trespass to Try Title, Writs of Entry, Statutory Remedies for the 
Recovery of Real Property ; together with the Resulting Claims for Mesne Profits 
and Improvements ; embracing a Consideration of Color of Title, Title by Posses- 
sion, and Adverse Possession. By Arthur G. Sedgwick and Frederick S. Wait, 
Counsellors-at-Law (of the New York Bar). New York: Baker, Voorhis, & Co., 
Law Publishers, 66 Nassau Street. 1882. 


Fraudulent Conveyances. A Treatise upon Conveyances made by Debtors to defraud 
Creditors. Containing References to all the Cases, both English and American. 


By Orlando F. Bump, Counsellor-at-Law. Third Edition. Baltimore: Cushings 
& Bailey, Publishers. 1882. 
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GENERAL NOTES. 


The Southern Law Review and The American Law Review. — Tho 
editor begs leave to join in the expression of good-will with which Messrs. 
Little, Brown, & Company, who have so long supported Tue American Law 
REVIEW, to the advantage of the profession, have transferred it to The Review 
Publishing Company of St. Louis, the publishers of The Southern Law Review. 
There can be found among our contributors and subscribers many appreciative 
friends, and kind as well as learned and able helpers. 


Imprisonment for Debt.— Poor-Debtor Laws.— Since this is the last 
number of The American Law Review in which I shall serve as editor, and can 
- have the honor of addressing its readers with the freedom which the confidence 
of its publishers has steadily accorded to me, I wish to ask a favor. I have 
written, for my own use in practice, a little book, which is A Study of the Poor- 
Debtor Law of Massachusetts, and the Details of its Practice. It is an attempt 
to perform the difficult task of putting upon paper an orderly and detailed state- 
ment of the mixed information about that law and the modes of its actual prae- 
tice, which those who happen to need it usually get piecemeal from practitioners 
of experience in it, or are surprised by in the midst of a trial. I hope to publish 
it within a few months; but, before publication, I should like to add to it a list 
of corresponding statutes of other States, and a list of the books and other 
printed discussions upon kindred subjects which some of the numerous friends 
of The American Law Review in this country or elsewhere may be willing to 
lend me, or to tell me the titles and whereabouts of. If the publishers of any 
such works will kindly send them to me for examination, I will return them 
with many thanks. And if any lawyers who have studied the subject of im- 
prisonment for debt in any of its numerous branches, or who have had to consider 
the difficulties of administration as magistrates, or of practice or advice as attor- 
neys or counsel, under poor-debtor laws, will take the trouble of giving me 
suggestions which occur to them, I shall try to prove my appreciation of their 
generous assistance by making it of service to the profession. 

The poor-debtor statutes of Massachusetts, which were last year contained in 
the scattered enactments added to the revision of twenty years ago, were as diffi- 
cult to carry out correctly in practice as it used to be to feed a hay-cutter without 
losing a finger or two. The learned commissioners who made the revision of 
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1882, known as the Public Statutes, not only consolidated them, but also used 
their excellent judgment in the construction, as well as in the condensation, of 
the poor-debtor laws. The law IMPRISONMENT, AND Di1s- 
CHARGE,” as contained in chapter 162 of the Public Statutes, is more consistent 
than the statutes incorporated in it were before. Nevertheless, the commonest 
practice under it is still very technical, and perhaps necessarily so. This appears 
at once from some of the titles: Notice, Service, Certificates, Commitment to 
Jail, Discharge, Recognizance, Return of Officer, Habeas Corpus. Even the 
great title Jurisdiction has sometimes resembled a game of hide-and-go-seek 
for the magistrates in discussions of continuances, postponements, and adjourn- 
ments, and the fractions of hours. The cases in Massachusetts upon these sub- 
jects are numerous, and in some of the briefs and opinions cases in the Reports 
of other States are cited. The Supreme Judicial Court of this Commonwealth 
has always maintained a liberal and practical view of these statutes, and of 
course it is for the interest of all the States that even local discussions of local 
laws should, when possible, be conducted with regard to the experience and 
judgment of the rest of the States and of the Old Country. Accordingly, I 
make bold thus to request an indulgence which may enable my first, and per- 
haps only, edition to possess some of the advantages of a second. 
Any communications which shall be kindly sent may be addressed to me at 
No. 30 Court Street, Boston, Massachusetts. 
CuARLeEs E. GRINNELL. 
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Directors’ Contracts with Themselves. 


A DIRECTOR of a company may deal with it the same as any other individual, 
if he deals honorably, with full disclosure to the company that he is acting in his 
own behalf and adversely to it, and without endeavoring to influence or control 
its action.! But directors are disqualified from acting in the right and behalf of 
themselves and of their companies at the same time; and transactions wherein 
they do so act are voidable, either by the company, by its stockholders, or by 
its creditors. 

For example, stockholders elect and hire directors. The price and time of 
their service is fixed by the charter, or, more commonly, by the by-laws of the 
company. These contain the contract as to the time and terms of service, and 
that contract the directors, as such, cannot alter or vary. They cannot make 
with themselves the contract by which they are employed and compensated.? 
So, a director who presents a bill against the company for his services as secre- 


1 Harts v. Brown, 77 Ill. 226; U. S. R. 2 Gardner rv. Butler, 30 N. J. Eq. 702; 
S. Co. v, Atlantic, &c. R. Co., 34 Ohio St. Lavisse v. Shreveport C. R. Co., 27 La. Ann. 
450; Mayor of Griffin ey Inman, 57 Ga. 370; 641. 

Foster v. O. W., &c. R. Co , 13 C. B. 200. 
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tary of the board is disqualified from acting upon it ; as is also the board, if he 
is necessarily included in it to make a quorum.' An executive committee can- 
not, in consideration of services previously rendered, or of the retirément of cer- 
tain of its members, vote itself extra wages.2_ Nor can directors increase their 
compensation indirectly, as by voting that several of their number shall be 
trustees of the company’s property, and shall receive additional pay for services 
as trustees.? 

Again, directors are agents to buy labor and materials with which to build 
roads and works for their companies; in brief, to make construction contracts, 
Such contracts made with themselves, or with third persons who are their 
partners in business, are voidable.* So are contracts to locate a road through 
lands a portion of which directors are to receive in consideration of so locating 
the road. And where the company gives its officers bonds to pay contractors 
with, such officers must turn them over to their successors, when appointed. 
They cannot hold them under a lien based upon their interest in the firm of con- 
tractors to whom the bonds are ultimately to be paid.® 

The purchase by directors of property for their companies also illustrates their 
accountability as fiduciaries. They cannot retain a commission paid them by 
the vendor for effecting the sale.?. And if the property is conveyed to them 
personally, they can hold it only as trustees for the company.® And under no 
circumstances can they resell to the company at an advance.® 

A bank president has no authority to certify his own checks.¥° A bank cashier 
cannot bind it as an accommodation indorser of his own notes.“ Directors can- 
not pay their personal notes to their companies by resolving that a specific sum 
be indorsed upon them as having been paid.!? They cannot secure their debts 
due from the company by making a mortgage of its property to themselves." 
Nor can they give one of their number who is a creditor a preference by con- 
fessing a judgment against the company and in his favor.* Neither can the 
president of a company, who is also lessee of its property, assign it for the benefit 
of his ereditors.5 And, generally, directors or corporate officials cannot make 
their companies assume the payment of their personal debts ; nor can they create, 
revive, or continue a debt from the company to themselves.?® 

Sales of the corporate property or franchises show the fiduciary character of 


1 Butts v. Wood, 37 N. Y. 317 ; 38 Barb. 
181. 

2 Blatchford v. Ross, 5 Abb. Pr. (U. 8.) 
34 


485; B., N. Y., & E. R. Co. v. Lampson, 47 
Barb. 533. 

9 Redmond v. Dickerson, 9 N. J. Eq. 515; 
McAleer v. Murray, 58 Pa. St. 126. 


8 Ogden v. Murray, 39 N. Y. 202. 

4E.& N. A.R. Co. Poor, 59 Me. 279; 
F. & P. M. R. Co. v. Dewey, 14 Mich. 477; 
Paine v. L. E. & L. R. Co., 31 Ind. 283; Port 
v. Russell, 36 Ind. 60. 

5 Bestor vr. Wathan, 60 III. 138. 

6 F, & P. M. R. Co. v. Dewey, 14 Mich. 
477. 
7 Morrison v. 0. & L. C. R. Co., 52 Barb. 
173. 

8 Y.& N. M. R. Co. v. Hudson, 19 Eng. 
L. & Eq. 361; G. L. R.Co. v. Magnay, 25 
Beav. 586; Blake v. B. C. R. Co., 56 N. Y. 


10 Claflin v. F. & C. Bank, 25 N. Y. 293; 24 
How. Pr. 1. 

ll W. St. L. Sav. Bank v. Shawnee Co. 
Bank, 95 U. 8. 557; 3 Dill. 403. 

12 Alford v. Miller, 32 Conn. 543. 

13 Koehler v. B. R. F. I. Co., 2 Black, 715; 
Cumberland Coal Co. v. Parish, 42 Md. 598; 
Same v. Sherman, 30 Barb. 553. 

14 Coone v. Tome, Fed. Rep., 1882. 

16 Conro v. P. H. I. Co., 12 Barb. 29. 

16 Coleman v. Sec. Ave. R. Co., 38 N. Y. 
201; Stark Bank v. U. 8. P. Co., 34 Vt. 144; 
First Natl. Bank v. Gifford, 47 Iowa, 575. 
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directors. They cannot sell out property and business to another company,} nor 
to themselves.?- Nor can they purchase at their own judicial or other sale of the 
corporate property.® And while a contract of sale of real property of a com- 
pany to a third person remains executory, the directors cannot contract to buy it 
of such third person, and a conveyance of the property to him and themselves is 
voidable.* They are also liable where they wilfully waste or misapply the com- 
pany’s funds or property. Nor can a director bind his company [a common 
carrier] by a traffic-rate contract discriminating in his favor.® 

The law as to directors’ contracts with themselves is that they are not void, 
but merely voidable. The company has an election to affirm or disaffirm them ; 
and, having made its election, it would be estopped from abandoning its choice, 
in case it should prove to have been unwise. And where a director’s contract 
with himself is one which is also injurious to the public, or to any person not 
interested pecuniarily in the company, it would seem that the public or such 
person might have it declared void. For example, if it be a contract discrim- 
inating in freight rates in the director’s favor, persons discriminated against, or 
the public, might impeach and invalidate it. This is consistent with the law 
that makes unjust discrimination illegal. 


Directors as Stock Speculators. 


AT least three cases have been before the courts where directors purchased stock 
from shareholders at prices below its real worth, discovering which the share- 
holders sought either to set aside the sale or to recover the difference between 
the price paid for, and the actual value of, the stock they sold.*_ And those who 
are familiar with stock-dealing know that directors who are unscrupulous spec- 
ulators start and circulate rumors of the badness of business and financial em- 
barrassment of their companies, together with the improbability of immediate 
dividends. These rumors they confirm by false statements of the company’s 
affairs, by declaring reduced or no dividends, and even by resorting to fictitious 
or collusive litigation against their companies, all with a view of depressing the 
market value of its shares. Having sold “ short,” the accomplishment of the 
depression enables them to make a profit. It frightens innocent and ignorant 
shareholders into selling at a loss. And when the price has “ touched bottom,” 
it enables the fraudulent corporate officials to buy for a “ rise,” which they 
proceed to start, and by highly colored statements of corporate prosperity, as 
fictitious as the first, to accelerate into a ‘‘ boom,” in the midst of which they 


dispose of their surplus holdings at another large profit. This is pure swindling, 
1 Gray v. N. Y. & Vir.S. Co., 3 Hun, 5 Robinson v. Smith, 3 Paige, 222; Ver- 
388 planck v. Mercantile Ins. Co., 1 Edw. Ch. 84; 
Scott v. Depeyster, 1 Edw. Ch. 513. 
6 Stewart v. L. V. R. Co., 38 N. J. L. 502. 


2 Coleman v. Sec. Ave. R. Co., 38 N. Y. 
201. 


8 Cumberland Coal Co. v. Sherman, 30 
Barb. 553; Harts v. Brown, 77 Ill. 226; C. 
& L. R. R. Co. v. Bowler, 9 Bush, 469; Hoyle 


v. P. & M. R. Co., 54 N.Y. 329. 


Cook v. Berlin W. M. Co., 43 Wis. 433. 


7 Carpenter v. Danforth, 52 Barb. 581; 
Board of Commissioners of Tippecanoe Coun- 
ty v. Reynolds, 44 Ind. 509; Walsham v. 
Stainton, 1 De G., J. & S. 678. 
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— as much so as thimble-rigging or three card monte. And one question js, 
What is the shareholder who has thus been induced to dispose of his stock to a 
fraudulent director going to do about it ? 

Is there a relation of trustee and cestui que trust between directors and share- 
holders which will make their contracts with each other for the sale of stuck 
voidable at the election of the cestui que trust [shareholder] ? The answer is, 
No.1 It is true that directors are in one sense trustees for stockholders. They 
are the latter’s agents to manage the corporate business and to preserve the cor- 
porate property. Corporate business is the object for which, and corporate 
property the subject of which, directors are trustees. But a shareholder’s stock 
is not corporate property any more than his houses, lands, or horses are corpo- 
rate property. And a director is charged with no duty as to a shareholder's 
individual property, whether that property be shares of stock or something else. 
He owes his duty to the corporate property or business, as distinguished from 
the business or property of the shareholder, personally. There being, therefore, 
between directors and shareholders no relation of trustee and cestui que trust as 
to shareholders’ stock, it follows that transactions with reference to it between 
them cannot be avoided on the ground that duties incident to that relation have 
been violated or unfaithfully performed. The fact that two men are respectively 
shareholder and director does not preclude them from dealing together. There 
is no such restraint upon trade. Therefore, the latter may lawfully buy from 
the former any of his goods and chattels, whether shares of stock or not. 

Will the suppression or misrepresentation, by a director, of material facts as 
to the value of the company’s stock, vitiate a sale of it to him? If such sup- 
pression will vitiate the sale, it must be of facts, not merely material, but which 
it is the duty of the director to disclose or not to conceal. Here a distinctiun 
is to be taken between directors as directors, and directors as individuals. As to 
the statement of the condition of the company, and of facts affecting the worth 
of its stock, duties are incumbent upon directors, as such, which are not com- 
monly, if ever, imposed upon them as individuals. They are not individually 
under any legal obligation to say anything about the affairs or condition of the 
corporation, or to disclose any fact or circumstance material to the value of its 
shares of stock.? 

But it is the right of a shareholder fully to inform himself concerning the 
condition of his company. It is the duty of a director to allow and facilitate his 
doing so, and it is a fraud which will vitiate a sale of stock to the director if he 
diverts or prevents the seller from getting the information he desires. So, also, 
is it a fraud, which will vitiate a sale of shares to them, for directors, as such, 
replying to requests for, or volunteering, information as to the condition of their 
companies, to make false statements or to suppress the truth. Of course, not 
every statement by a director desiring to buy stock is a fraudulent representa- 
tion. It is not such for him to say he will pay the children of a deceased share- 
holder more for their shares than the company or any other officer of it will pay 
them; nor that he wishes to buy in order to obtain control of the company.® 
But where two managers of a company conspired together to depress the price 


1 Carpenter vr. Danforth, supra; Board of 2 Carpenter v. Danforth, supra. 
Commissioners v. Reynolds, supra, 8 Carpenter v. Danforth, supra. 
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of its shares by a system of false accounts aud concealment, and in particular 
entered upon the company’s books large quantities of goods as having been sold 
at prices much less than those actually received, and invested the difference in 
government stock in the name of one of them, thus succeeding in bearing down 
the company’s stock, some of which they bought at much less than its real 
value, this was decided to be a fraud which vitiated the sale. 

The remedy suggested by these cases is either a rescission of the contract in 
equity, or an action at law for the difference between the real worth of, and the 
actual price paid for, the shares sold. The difficulty is in effecting proof of the 
fraud, which is usually complex, and carefully concealed. But this difficulty is 
not always insuperable. 

These frauds are principally in connection with the stock of railways. Into 
these highways the public has put vastly valuable grants of rights of way 
and of land, and sums of money besides, the proceeds of municipal-aid bonds. 
These have been the public’s contribution to the building of railways, — a con- 
tribution which should not of right be considered as a gift, but as an invest- 
ment, by reason of which the public possesses a large, permanent, pecuniary 
interest in the railways. These railways are public instruments. The public 
has helped to build them. They exercise a public function. The companies 
that operate them are common carriers. They serve the people; and their 
officers, although at present in charge of the interests of private investors, are 
public servants, owing, as such, undoubted duties to the people. Such of them 
as are engaged in the management of railway finances may, perhaps, be not 
inaptly compared to United States Treasury officials. Compare the funds 
managed respectively by governmental and by railway financial officers. The 
revenues of the government consist of taxes. Leaving out of consideration the 
income which railway companies derive from the sale of land, their revenues are 
also in the nature of taxes. Freights, fares, and like charges are paid by the 
whole people, either directly to the compauies, or indirectly through merchants, 
who inelude such charges in the prices of the goods they sell. Again, taxes are 
paid for, amongst other purposes, the establishment and maintenance of trans- 
portation facilities. They are largely expended upon the postal service, in build- 
ing or repairing harbors, in deepening or otherwise rendering navigable lakes and 
rivers. And railway revenues are also obviously expended in furnishing to the 
people facilities of transportation. Therefore, governmental and railway rev- 
enues are largely alike, both in the sources from which they are obtained, and 
the purposes to which they are applied. Both revenues are the people’s money, 
to be expended for the people’s benefit. Why, then, should not the people, 
through their government, exercise some control over the revenues of the rail- 
ways, as well as of those of the government. True, the people have delegated 
the management of railways and their finances to corporations. But the stock- 
holders and directors of those corporations abuse the trust reposed in them. 
They unscrupulously manipulate railway properties, stocks, and funds, to swindle 
the public and aggrandize themselves. Why, therefore, should not the control 
of the railways be taken from them, and put in the hands of the government, — 
a corporation whose officers are directly responsible to the people for their con- 


1 Walsham rt. Stainton, 1 De G., J. & 8.678. 


922 REVIEW OF THE MONTH. 


duct? Why should not government officers be placed in charge of railway 
stocks and funds, and be restrained by law from operating for their own personal 
profit in them, the same as United States Treasury officials are now restrained 
by law from operating upon their own accoant in governmental securities? It 
is not intended dogmatically to assert that this should be done ; but these ques- 
tions naturally suggest themselves when one recalls well-known swindling 
manipulations. Numerous “ corners,” ‘‘ consolidations,” and ‘ stock-watering” 
schemes — public-defrauding swindles in their birth, purpose, and result — are 
within the recollection of every reader. Are not the existence and possibility, 
under the present system, of such fraudulent manipulations and swindles reason 
for the assumption by the government of the control of railways? 


NOTES OF EXCHANGES. 


The Law Magazine and Review, London, August, 1882. 

The Channel Tunnel from the Point of View of International Law, by 
H. J. W. Coulson, Barrister-at-Law, takes up and discusses the fears expressed 
in a recent number of the Law Journal, that, as the realm of England extends 
seawards only to low-water mark, and the disability of aliens to hold land has 
been abolished by the Naturalization Act of 1870, there is nothing in interna- 
tional or municipal law to prevent the French Submarine Railroad Company 
from running a tunnel to English terra firma, by purchasing a portion of the 
foreshore at Dover, where it is now owned by private individuals and not by the 
Crown. 

The article shows that, although the ancient exclusive sovereignty of Eng- 
land over the four seas is no longer recognized or claimed, the general interna- 
tional law extends the territorial limits of the realm of England to at least three 
miles from the shore, for all purposes of national defence and public safety, and 
that the British government, solely by the inherent prerogative of the Crown, 
without requiring the sanction of Parliament, may, for the defence of the king- 
dom, prohibit the construction of works within that limit. The article discusses 
the case of the Franconia. 


The Criminal Liability of the Hundred, by F. W. Maitland, M. A., 
Barrister-at-Law, examines, without any very satisfactory result, the confusion 
existing as to the meaning of the term “ hundred ” in early Anglo-Saxon law, 
leaving the reader in the same doubt which the writer evidently is in, whether 
the term is primarily used to deseribe the pecuniary sum of which the fine con- 
sisted, or the local community on which it was imposed. 


The United States Supreme Court on Bills of Lading states that, at the 
Tenth Conference of the Association for the Reform and Codification of the 
Law of Nations, at Liverpool, the subject of Bills of Lading was to form one 
of the prominent subjects of discussion, and gives in full, as worthy of special 
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attention, the opinion of Miller, J., in the recent case of Pollard v. Vinton, to 
the effect that the owner of a vessel is not responsible to the bona fide indorsee 
for value without notice of a bill of lading for non-delivery of the goods therein 
described, upon proof that the goods were never in fact received on board, where 
the bill of lading was given by a firm who were authorized agents of the de- 
fendant, with power to solicit freights and to execute and deliver to shippers 
bills of lading for freight shipped on defendant’s steamboat. 


Scrutin de Liste, as modified by the Italian Parliament, by Avvocato 
Tommaso Titoni, Member of the Provincial Council, Rome. It appears that 
the Scrutin de Liste, as recently adopted in Italy, divides the electors into much 
smaller constituencies than the proposed French plan, each choosing only from 
two to five members to be voted for on one ticket. It is claimed that this is a 
happy mean between the unonominal or strictly local system now in use in 
France, which leads to the subdivision of the legislative assembly into numer- 
ous petty factions, and the system proposed by Gambetta and recently defeated, 
of having the members from very large and populous districts, like the depart- 
ments or provinces, chosen on a single ticket. The first general election under 
the new system in Italy is to be held this year. 


The Law of Nations in Peace and in War reviews some of the recent 
publications in connection with the scientific study and the codification of in- 
ternational law. 


American Law Register, Philadelphia, Pa., October, 1882. 

The Right to Counsel in a Criminal Case. — Article by Hampton L. Car- 
son, points out that there was no such right at common law, and discusses the 
still mooted question, whether the accused who employs counsel is also entitled 
to be heard in his own defence. 


Accord and Satisfaction. — Note by Edmund H. Bennett, of Boston, to 
the English ease of Goddard v. O’Brien, which holds that payment of the debtor’s 
check for £100, payable on demand, and duly honored, given and accepted in 
settlement of a debt of £125, is a good satisfaction of the whole debt. 


Trade-name. — Firm-name. — A trade-name of a firm is property, may be 
assigned to a successor firm, and no other person, without the firm’s consent, not 
having the same name, can use it in trade to the disadvantage of such firm. 
Note by Hugh Weightman, of New York, to recent New York case of Howard 
v. Park, which holds the above proposition. 


Trust. — A direction in a will to employ moneys for the “ relief of the most 
. deserving poor of the city of Paterson aforesaid forever, without regard to color 
or sex,” upheld as a valid charity. Hesketh v. Murphy. New Jersey Court ot 
Chancery. Note by John H. Steward, citing many authorities. 


Insanity.— Where a grantor is shown to be insane with reference to a par- 
ticular person, the fact that the deed is referable to that state of mind is suffi- 
cient ground to vaeate it. Supreme Court of Pennsylvania. Jones v. Jones. 
Note by M. D. Ewell, of Chicago. 
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NOTES OF CASES. 


STATE COURTS. 


OHIO. 

Corporation. — Mortgage by Stockholders by Mistake instead of by 
Corporation. — (/ead-note.) —A stockholder in a manufacturing corporation in- 
dorsed notes of the company in consideration that the payment of the notes should be se- 
cured and the indorser protected by mortgage on the property of the company. Through 
mistake the mortgage was made by the stockholders in their own names, instead of in 
the name of the corporation. A subsequent mortgage was made in the name of the 
corporation to its creditors, and recorded, which, by its terms, was subject to the first 
Held, — 

1, That the mortgage by the stockholders was a good, equitable mortgage against 
the corporation, which, independently of our statute, could be enforced against subse- 
quent judgment creditors. 

2. That the second mortgage operated to give priority to the first, both as against 
parties claiming under the second mortgage and those claiming liens under judgments 
subsequently rendered. 

3. An express acceptance of the second mortgage by the mortgagees is not required. 
The acceptance may be implied from circumstances. Nor is it necessary that all the 
mortgagees should accept the mortgage; part may accept, though others refuse to do so. 
Bundy v. Ophir Iron Co. Supreme Court. Decided June 20, 1882.— The Cincinnati 
Commercial, June 22, 1882, and The Weekly Cincinnati Law Bulletin, Cincinnati, Ohio, 
June 26, 1882. 


Corporation. — Illegal Life Insurance. — (Head-note.) —1. Corporations or- 
ganized under the laws of Ohio are of two classes: First, those organized for profit, 
which must have a capital stock owned by stockholders. Second, those organized for 
purposes other than for profit, consisting of members associated together for a lawful 
purpose. To the second class belong the corporations formed under the provisions of 
section 3630 of the Revised Statutes for the mutual protection and relief of its members, 
and for the payment of stipulated sums of money to the family or heirs of deceased 
members. 

2. Corporations formed for this purpose, though not subject to the provisions of 
chap. 10, title 2, of the Revised Statutes, relating to life insurance companies, on the 
mutual or stock plan, are subject to all the general provisions of chap. 1, title 2, which _ 
apply to corporations formed for purposes other than profit. 

3. After such a company or association has been organized and incorporated, the 
members thereof are those mutually engaged in promoting the purposes of the organi- 
zation, and who, by virtue of their relation to the corporation, are entitled to the mutual 
protection and relief provided, or whose family or heirs are, in case of death, entitled 
to the specific relief provided for them. 

4. The members of such a corporation are the elective and controlling body, author- 
ized to elect trustees and prescribe regulations for the government of the same, not in- 
consistent with the laws of the State. Neither the incorporators nor the trustees first 
elected are authorized to adopt a by-law or regulation providing that they shall hold 
office during life, and in case of vacancy to fill the same by appointment. 
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5. Trustees are charged with the duty of faithfully executing the trust which the 
law and regulations impose on them. They are entitled to a reasonable compensation 
for the service rendered; but any plan or scheme by which money is collected from 
members by assessment or otherwise, with a view to their individual profit, and beyond 
what is necessary to defray the reasonable expenses of executing the trust, is a breach 
of trust. 

6. A certificate of membership in such a corporation, by which the ber, in consider 
ation of his payment of a membership fee, annual dues, and a pro rata assessment with 
his fellow-members to pay a sum of money to the family or heirs of a deceased member, 
in consideration of which the association at his death stipulates to pay to his family or 
heirs a sum of money, graduated by the number of members in his class, is a contract 
of life insurance. 

7. Such a contract of insurance to pay in case of a member’s death, “ to himself or 
assignees,” “to his estate,” “to his executors or administrators,” or to any person, 
whether a relation or not, who is not of his family or heirs, is against public policy, and 
void. State ex rel. Atty.-Gen. v. Standard Life Association. Supreme Court. Decided 
June 20, 1882.— The Cincinnati Commercial, June 22, 1882, or The Weekly Cincinnati 
Law Bulletin, Cincinnati, Ohio, June 26, 1882. 


PENNSYLVANIA. 


Criminal Law. — Murder. — Evidence. — Indictment. — Instrument not 
described. — Biassed Charge to Jury. — (Head-note.) — Where an indictment for 
murder charges that the defendant did feloniously, wilfully, and of his malice afore- 
thought kill and murder the deceased, without averring in what way or manner the 
murder was committed, it is sufficient. It is not necessary to set out the instrument or 


the specific agency used to accomplish the result. 

The defendant was indicted for the murder of his wife by poison, as was averred. 
Held, that it was competent to show that the defendant poisoned his wife’s mother a few 
days before the death of the wife, and with the same description of poison; and this for 
the purpose of showing the design of the defendant to obtain their property, the intent 
and system by which that purpose was to be accomplished; connecting the death of 
both women with that purpose ; and rebutting the theory that the death of the wife wes 
the result of accident or suicide, or the ignorant and negligent use of arsenic by either 
the wife or defendant. It is error in a capital case for the court below, in its charge 
to the jury, to prominently present the theory and strong points of the prosecution and 
ignore those of the defence. Goersen v. The Commonwealth. Supreme Court. March 
20, 1882. — Pittsburgh Legal Journal, Pittsburgh, Pa., July 12, 1882. 
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Contract to take if delivered in Reason- 
able Time, 348. 

Freight when no Delivery, 349. 

Usage as to Delivery, 349. 

Rights of Passenger on Railroad who 
has not purchased a Ticket, 419. 

Telephone Company, not bound to per- 
mit Telegraph Company to use the 
System in Violation of Conditions of 
Purchase, 419. 

Common, Bailments, 424. 

Intermediate Carrier, Contract, Fire 
Exemption Clause, Proof of Negli- 
gence, 490. 

By Railway, Negligence, Special Con- 
tract, Lower Rate, Liability of Rail- 
way Company, 494. 

Limitation of Liability, Connecting 
Lines, Joint Arrangement with De- 
spatch Company, Liability of one for 
Loss occurring on other, 561. 

Contracts of Carriers of Goods, 624. 

Telegraph, Overhead Wires, 699. 
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Carrier, — Continued. 

Telegraph, Repetition of Telegraphic 
Messages, 560. 

Passenger, Personal Baggage, Merchan- 
dise, 703. 

Citizenship, Law of, A. P. Morse, 152. 

Champerty, Maintenance, and Contingent 
Fees. See Attorney ; Contract. 

Clement, G. A., Digest of Fire Insurance 
Decisions, 537. 

Club, Expulsion of Member, Conduct in- 
jurious to Character and Interests of 
Club, Validity of By-law altering 
Rules, Bona Fides, 427. 

Clubs and the Outside World, 408. 
Expulsion, 338. 

Code, 480, 481. 

Professor Dwight and the Civil Code, 
481. 

Codification, Unification of Law in the 
United States, 321. 

Codification of the Scotch Law, 699. 

Collateral Securities, 700. 

Colorado, Mining Rights, Morrison & Fil- 
lius, 912. 

Commercial and Legal Guide, J. B. Mar- 
tindale, 49. 

Conflict of Laws, Railroad, Stop-over 
Ticket, 78. 

Testator’s Domicile and that of Donee 
of Power, 346. 

Suits brought on the same Cause of Ac- 
tion in different States, and Actions 
on Judgments trom another State, 410. 

Inter-State Law, 479. 

Bills and Notes, 497. 

Conspiracy, The Law of Strikes, 700. 

Constitutional Law, Act of 1875, Removal 
of Causes, 179. 

Constitution of United States, W. 
Hickey, 135. 

The Theory of our National Existence, 
481. 

Art. 4, § 1, 417. 

Provisos, 264. 

Infamous Crimes, Information, Stealing 
from the Mails, 343. 

Hurd’s Theory of our National Exist- 
ence, 389. 

Constitutions of the Old and New World, 
477, 558. 
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Constitutional Law, — Continued. 

S. Walpole’s Electorate and the Legis. 
lature, 532. 

Municipal Bonds, Taxation, Invalidat. 
ing Obligation of Contract, Uniform 
Taxation, 563. 

H. D. Traill’s Central Government, 532. 

Decisions of State Courts construing 
State Constitution binding upon Fed- 
eral Courts, 620. 

Liquor Law, License, 620. 

Presumption, Obligation of Contract, 
Definition of, Remedy, Power to 
Change, Impairment of Contract, 
626. 

As to impairing the Obligation of a 
Contract, 700. 

Citizenship, Law of, A. P. Morse, 182. 

Construction, Does Construction construe? 
480. 

Contract; Manufacturers to supply Goods 
of their own Make, 55. 

Champerty and Maintenance, Contin- 
gent Fees, 181, 240, 327. 

To convey Land in Possession of Son, 
Specific Performance, 79. 

With Broker, Sale of Stocks after Mar- 
gin exhausted, Evidence of Efforts to 
rectify, 82. 

Sewing-machine on Instalments, Notice 
of Option to remove, Replevin, Pos- 
session, Demand, General Denial, 
Wife not Agent, 83. 

The Contract of Sale by a Maker, 
161. 

Wager, Stock Transactions, Evidence, 
Words “On Margin,” Usury, For 
Differences only, 180. 

Guaranty of Dividend, Sale of Princi- 
pal, 183. 

Broker’s Charge for buying Stock not 
delivered, Practice, Affirming Judg- 
ment after Error, 185. 

Goods not shipped in Accordance with, 
Time of Breach, Measure of Dam- 
ages, 190. 

Implied Contracts as to Chattels, 264. 

Consideration, Subscription, Proper 
Parties to sue, 269. 

Charter-party, 274. 

Misrepresentation, 407. 
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INDEX. 


Contract, — Continued. 

Building Contract, Work to satisfy Ar- 
chitect and Owner, Evidence of Bad 
Faith, 423. 

Sale of Right to Name in Business, 
Contract not to do Business in Par- 
ticular Locality, Injunction, 347. 

Furnish Machinery by Certain Date, 
351. 

Sale to A. and B., Part Payment by A. 
and B., Inability of B. to complete, 
Willingness of A. to complete, Ina- 
bility of A. to recover Sum paid, 355. 

The Carrier Exemption Clause, 490. 

Charter-party, 491. 

Rescission, Tender, Presumption in Ab- 
sence of Demurrer, 491. 

Option Deals, 563. 

Impairment of, 626. 

Rescission of Contract, When warranted 
by Act of God or Accident, Dower 
Righ‘s and Partition Sales, 622. 

Personal Injuries, 623. 

Money lent to promote a Strike, 624. 

Wagers on Horse Races, 622. 

Reformed, Effect of, 626. 

Executory, to sell and deliver, Measure 
of Damages, 630. 

Charter Parties, 633. 

Good-will, Assignment of Good-will, 
Public-house, Licenses, 707. 

Sale of Medical Practice, Specific Per- 
formance, 707. 

When severable, 698. 

Impairing, 700. 

Assignment of Permit to cut Logs, Not 
recorded, Assignment of Interest in 
Suit for Damages to same, Priority, 
268. 

Bonds, Improbative Bonds of Cash 
Credit, $23. 

Waiver, 705. 

Sale of Good-will, 496. 

Loss of Profit, Damages, 707. 

Charter-parties, 709. 

Compromise by Attorney, 779. 

Compromise, Survival of Causes of Ac- 
tion, Penalties and Forfeitures, Du- 
ties, 342. 

Sale of Goods by Parties lacking Title, 
336. 
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Contract, — Continued. 

Of Thing potentially in Existence, Foal, 
Delivery unnecessary as against Cred- 
itors of Vendor, 344. 

To cut and remove Timber, the word 
“Timber.” See Admiralty ; Bills and 
Notes ; Carrier ; Corporation; Cove- 
nant; Debtor and Creditor; Frauds, 
Statute of; Guaranty; Husband and 
Wife ; Insurance ; Landlord and Ten- 
ant; Railroad Company; Ships and 
Shipping ; Usury ; Vendor and Pur- 
chaser; Warehouseman, &c. 

Conversion, by Officer on Attachment, 
Tender of Property converted, 78. 

Of Promissory Note, Trust, 82. 

Conditional Sale, Purchaser’s Attach- 
able Interest, Breach of Condition, 
182. 

Conveyancing, W. B. Martindale, 470. 

Copyhold Enfranchisement, 558. 

Copyright, Evidence of, Librarian’s Cer- 
tificate, 482. 

Dramatic Property, 557. 

Corporations, Municipal, John F. Dillon, 
44. 

Illegal Life Insurance, 924. 

Mortgage by Stockholders by Mistake 
instead of by Corporation, 924. 

Filing Certificate, Liability of Officers, 
Penalty, Survival of Action, 180. 

Liability for Contract of Managing Di- 
rector, Action to recover Salary, Ex- 
penses, Money lent, and Damages for 
Wrongful Dismissal, 189. . 

Liability of Subscribers under amended 
Charters. 101. 

The Test of Citizenship of a Corpora- 
tion within the Judiciary Article of 
the Constitution of the United States 
and the Judiciary Acts, 160. 

Certificate of Stock, with Blank Power 
of Attorney to transfer, Wrongful 
Assignment of same by Pledgee, 267. 

Law of, Morawetz’s, 320. 

Law of, Boone’s, 322. 

Promotion and Formation, 281. 

Authority of Officer implied from his 
Course of Dealing known to Com- 
pany, 336. 

Victor Morawetz, 389. 
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Corporations, — Continued. 

Suit by Non-resident Stockholder to re- 
dress Grievances to the Management, 
Grounds of Suit, What Plaintiff must 
show, 341. 

Municipal Corporation, Unauthorized 
Loan, Liable if it retains the Benefit 
thereof, 345. 

Suspending Members for Refusal to pay 
Assessments, Authority of Corpora- 
tion of another State, Workmen’s 
Lodges, Mandamus, 347. 

Subscription to Peace Jubilee by Rail- 
road and Manufacturing Corpora- 
tions, Ultra Vires, 346. 

Railway Company, Borrowing Powers, 
Pretended Sale of Rolling-stock, 
Loan, Ultra Vires, Guarantee, In- 
terest, 354. 

Municipal, Sewer, Requirements of 
Order establishing, Assessment of 
Cost, Estoppel of Abutter to claim 
invalidity, 345. 

Municipal Corporation, Repeal of 
Charter, Debts not extinguished, 409. 

Banks and Banking, Over-drafts, Power 
of Bank President, Fraud, 418. 

Power to borrow Money, Usury, Bonds, 
Deferred Stock, 422. 

Foreign, Service on Agent, 421. 

Prospectus, Alleged Misrepresentation, 
Action of Deceit, 494. 

“Control” of Corporation by another 
Corporation, Sleeping-car Contract, 
473. 

Extortionate Traffic Rates, 446. 

Municipal Corporation, Salary, Removal 
of Officer, Action, 489. 

Preferred Stock, 460. 

Insurance, Special Charter, Winding up, 
Officer’s fraud, 478. 

Estopped by false Certificate of vote, 
484. 

Municipal, Bonds, Taxation, 563. 

Attorney’s Claim against Receiver for 
opposing him, 566. 

Specific Performance of Contracts for 
Sale of Shares, 606. 

Capital Stock, 620. 

Foreign, in France, 622. 

Transfer of Bank Stock by one indebted 
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Corporations, — Continued. 
to Bank, Waiver of Rights by Bank, 
624. 

Promoters as Corporate Fiduciaries, 671. 

Respective Interest in Stock of Life. 
tenant and Remainder-man, 698. 

Stockholder, Estoppel, Association, 704. 

De Facto, Liability of Stockholder, 
Contract, 697. 

Directors’ Contracts with themselves, 
917. 

Directors as Stock Speculators, 919. 

Railroad Company, Borrowing Powers, 
Sale and Hire of Rolling-stock, Loan 
Ultra Vires, Guarantee, 706. 

Contract to buy its own Stock, Specific 
Performance, 697. 

Railroads, Statutory Provisions for leas- 
ing Railroad, 700. 

Embezzlement by President of Fraudu- 
lent Stock, 568. 

Mandamus for issue of Stock Certifi- 
cates, 701. 

Municipal Informal, Sewer Asssess- 
ments, 702. 

Foreign, Service on Agent, 779. 

Directors’ Duties to the Corporation, 
778. 

Pledge of Shares, 778. 

Liability of Trustee for Failure of Stock- 
holder, 846. 

Limited Company, Bankrupt of Con- 
tributory, Set-off against Calls or 
Shares, 845. 

Municipal Corporation Liable, 846. 

Settlement of Shares of Stock, 632. 

Gas Company, Liability of, Defective 
Pipe, 275. 

Costs, Clerks’ Fees, 484. 
Counterfeit Coin. See Criminal Law. 
Courts, Contempt, 159, 275, 631. 

Supreme, of United States, Thatcher's 
Digest of Jurisdiction and Practice 
of, 236. 

United States, Removal of Causes to 
United States Courts, Time of filing 
Petition, Trial Term, 81. 

Of United States, Removal of Causes, 
Act of 1875, Citizenship at Time of 
Application for Removal, Constitu- 
tionality of Act, 179. 


| | 
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INDEX. 


Courts, — Continued. 

History, Jurisdiction, and Practice of 
the Court of Claims of the United 
States, 339. 

Relief for the Federal Courts, 340. 

Federal Courts, Laws of the Several 
States, The Rules of Decision in the 
Courts of the United States, 479. 

Jurisdiction, Amendment, 485. 

United States, Removal to, 564. 

United States, of Claims, A New Mode 
of trying Revenue Cases, 622. 

Relief of the Supreme Court, 698. 

Conflict, Federal and State Courts, 743. 

English Judicature System, 873. 

Covenant, running with Land, Covenant 
to build and keep in Repair, Covenant 
not running with Rent, Claim against 
Assignee with Notice, 353. 

Against Incumbrances, Recovery of 
Payment of Sewer Assessment in- 
formally laid, 702. 

Specific Performance, Change of Cir- 
cumstances, 421. 

Specific Performance, 421. 

Relating to Land, The Limit of the 
Doctrine of Tulk v. Moxhay, 407. 

Crime as a Police Power, 400. 

Criminal Law, Homicide, Justification, 
Self-defence, Charge to Jury, 79. 

Murder, Evidence, Indictment, Instru- 
ment not described, Biassed Charge 
to Jury, 925. 

Insanity, The Responsibility of Gui- 
teau, 85. 

Counterfeit Coin, 406. 

The Right of a Prisoner to be Present 
at his Trial, 160. 

Embezzlement, 160. 

Insanity as a Defence, 163. 

The Guiteau Case, Behavior of Pris- 
oner, 161. 

Former Jeopardy, Flight pending Trial, 
179. 

Effect of Coverture, 160. 

Constructive Self-defence, 409. 

Inflicting Grievous Bodily Harm, Ma- 
lice, 24 & 25 Vict. ch. 100, § 20, 
277. 


New Trial, English and American. 


Rules, 338. 
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Criminal Law, — Continued. 


Rape, Trial for, Evidence of Friendly 
Relations of Prosecutrix and <Ac- 
cused, 347. 

Laxity of Interpretation in Criminal 
Cases, 339. 

Adultery in committing Rape, 346. 

Information, Stealing from Mails, 
343. 

Indictment, Unlawfully, 409. 

Decoys, 409. 

Insane Person, Trial, 410. 

Criminal and Sexual Law in North 
Carolina, 481. 

The Preliminary Investigation of Crime, 
475. 

Liability of Principal for the Acts of 
his Agent, 479. 

Indictment, Misnomer, 481. 

Homicide, Evidence of Intoxication, 
Instructions in Writing, 483. 

Insanity asa Defence, Burden of Proof, 
Charge to Jury, 489. 

Laxity of Interpretation in Criminal 
Cases, What constitutes a “ Place” 
used for betting ? 558. 

Murder, Evidence, Impulses, Instruc- 
tion to Jury, 567. 

Trish Crime Bill, 621. 

False Pretence on Sale of Horse, Evi- 
dence of other Fraudulent Sales, 
630. 


Manslaughter, Neglect of Parent to pro- 
vide Material Aid for Child, Evidence, 
631. 

Evidence, A Reasonable Doubt, 621. 

The Right to Counsel in a Criminal 
Case, 923. 

Attempt to procure Miscarriage of 


Woman not 
629. 

Amendment of the Criminal Libel, 
699, 


Pregnant, Statute, 


Criminal Lunatics, the Judicial Statistics, 


Criminal Proceedings (1880), 558. 
The Criminal Liability of the Hundred, 
922. 
Crocker, U. H. and G. G., Notes on Pub- 
lic Statutes of Massachusetts, 235. 
Curtesy, Estates by Curtesy, 560. 
Custom. See Usage. 


INDEX. 


D. 


Damages, for Death, 128. 

Exemplary Damages, 162. 

Dismissal of Officer of Corporation, 
189. 

Compensation, Private Land, Lands in- 
juriously affected by the Construc- 
tion of Authorized Works, 845. 

Injurious Affection of Land by Obstruc- 
tion of Access, 846. 

Measure of, 847. 

Measure of, 190. 

Remoteness, 192. 

Remoteness of Damages, 338. 

Exemplary Damages for Injuries to 
Property, Fraud, &c., 339. 

Measure of Damages, 407. 

Measure of, Evidence of, Speculative 
Business, Trial, Charge as to Credi- 
bility, 424. 

Measure of, 630. 

Breach of Contract, Resale, Loss of 
Profit, Measure of Damages, 707. 

For Corporal Injuries to Minors, 557. 

Measure of, 848. 

‘Dana, Hon. Richard H., 253. 


Debtor and Creditor, — Continued. 

Imprisonment for Debt, Poor-Debtor 
Laws of Massachusetts, 916. 

Civil Imprisonment, Scotland, 623, 

See Mortgage. 

Deceit, Action of, 494. 
Deed, Acknowledgment, Another State, 
Record, 80. 

Notice of Parol Defeasance, 490. 

Omission to record, Estoppel, Laches 
by Creditor of Grantor, 183. 

Fraud, Undue Influence, Evidence, In- 
quisition upon Insanity, Impressions 
of Witnesses, 154. 

Notice of Unrecorded Deed to Subse- 
quent Purchaser or Attaching Cred- 
itor, 335. 

Execution of Deeds by Agents, 410. 
Dillon, J. F., Municipal Corporations, 44. 
Directory, Legal, Hubbell, J. H. Hubbell 

& Co.’s, 824. 
Disclosure, The Duty of Mutual Disclo- 
sure, 265. 
Discretion. See Trial. 
Divorce. See Husband and Wife. 
Domicile. See Conflict of Laws. 
Dower, Partition Sales, 622. 


Debtor and Creditor, Assignment for | pos Passos, J. R., Stock Brokers and 


Creditors, Attachment of Assigned | 


Land, Deed in another State, Cer- Duress, Payment under Protest, 158, 336. 


tificate of Acknowledgment before 
Notary, Record, 80. 

Rights and Liabilities of Assignee for 
Creditors, 81. 

Bills and Notes, Composition Agree- 
ment, Right of Action not suspended, 
Surety on Debtor’s Obligation not 
discharged, 181. 

Assignment, Declaration of Assignor, 
Res Adjudicata, Evidence, Bar, 
Laches, 185. 

Fraudulent Conveyance to Wife, 187. 

Composition Agreements, Bank v. Hol- 
ber, again, 560. 

Patent taken for Debt, 562. 

Payment, Not presumed from Accept- 
ance by Creditor of Note of Third 
Person, 846. 

Improbative Bonds of Cash Credit, 623. 

Membership in Boards and Exchanges, 
698. 


Stock Exchanges, 535. 


E. 


Easement, Right to support Mines, 707, 
481. 


Prescription, The Right of Support for 
Buildings by Adjoining Buildings,559. 
Lateral, Adjacent, and Subjacent Sup- 
port, H. Weightman, 513. 
Eaton, D. B., Public Relations of Law- 
yers, 696. 
Ejectment, 425. 
Equity, J. Adams, Jr., A. I. Phillips’s 
Edition, 45. 
The Rights of Volunteers under a Set- 
tlement, 264. 
Bill of Review, Performance of Decree 
not Jurisdictional, 178. 
Bill for an Account by one not a Part 
ner, 617. 
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Equity, — Continued. 

Suit for Accounting, Injunction, 417. 

Chancery Pleadings and Practice, W. 
Jennison, 770. 

Remedy at Law complete, Lessee not 
put in Possession of Way seeking to 
rescind, 703. 

H. Arthur Smith, 843. 

See Injunction ; Specific Performance ; 
Wills ; ete. 

Eminent Domain, Interrupting Flow of 
Surface Water, Damages in Condem- 
nation Proceedings, 271. 

England, The Year 1881, 264. 

A History of English Judicature, 779. 
English Judicature System, 873. 
Estoppel, Law of, M. M. Bigelow, 183, 322, 

568. 

Of Corporation, 484. 

Corporation, 704. 

Ethics of Compensation for Professional 
Services, Contingent Fees, 240. 

Professional Ethics, Should a Lawyer 
Practise in a Court in which the Judge 
is his Near Kinsman? 480. 

Evidence, Advantages and Practicability 
of National Codification of Law of 
Evidence, 1. 

Medical Experts, 157. 

Issues, involving Insanity, Burden of 
Proof, 118. 

Of Unreasonable Usage, False Repre- 
sentations, 184. : 

Proof of Foreign Law, 335. 

Burden of a Proof of a Negative, 337. 

Impeachment of Testimony by show- 
ing the Witness to be Insane or of 
Weak Mind, 479. 

Telegrams as Evidence, 480. 

Notice of Parol Defeasance of Deed, 
Vendor and Purchaser, 490. 

Privileged Communications by Client 
to Attorney, 266. 

Experts and Expert Testimony, 263. 

Witnesses, Attorneys as Witnesses, 
Waiver of Exemption, Erroneous In- 
struction, 276. 

Examination of Witnesses, Unsatisfac- 
tory Evidence, 559. 

Original Entries, Proof of Accounts, 566. 

Proof of Handwriting, 569. 


Evidence, — Continued. 


As to Intoxicating Properties of Bitters, 
Labels ignored, 626. 

Matters of General Interest, Declara- 
tions of Deceased Persons, 627. 

Contract executed in Duplicate, Proof 
that Payee obtained Note by Fraud 
casts upon Holder the Onus of show- 
ing his own Bona Fides, 701. 

Of Foreign Laws, 698. 

Expert Testimony, 846. 

Contributory Negligence, 567. 

As to Damages, 424. 

Expert Testimony, 778. 

Stamp on Note, 424. 

Guaranty, 422. 

Will, 355. 

Of Negligence, 348. 

Of Market Value, 347. 

Of Ownership, 347. 

Parol, Bills and Notes, 274. 

Opinion Evidence, 622. 

Negligence, 485. 

Tort, Vicious Dog, 701. 

Negligence, 273. 

Cross-examination, 273. 

Contract, 180. 

Res gesta, 183. 

Burden of Proof, Negligence, 161. 

Of Vicious Habits of Animal, 186. 

Parol to explain Written Contract, 83. 

Libel, 559. 

Judgment as, 628. 

Murder, Impulses, 567. 

Negligence, 706. 

Fraud, under Influence, Insanity, 184. 

Principal and Agent, 491. 

Burden of Proof, 489. 

Parol, 495. 

Of Negligence, 491. 

A Reasonable Doubt, 621. 

Fraudulent Sales, 630. 

Parents’ Neglect, 631. 

Parent and Child, 848. 

Negligence, 848. 


Ewell, M. D., Abridged Blackstone, 913. 
Execution, The Effect of Delays and Ir- 


regularities in enforcing Executions, 
410. 
Levy on Junior Execution, Return, 705. 


Executive, Power of Council to require 
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Executive, — Continued. 
Opinion of Supreme Court, Governor 
of Maine cannot remove Reporter of 
Decisions without Consent of Coun- 
cil, Statute, 78. 
Executor and Administrator, Delay in 
Applications to sell Realty for Debts 
of Decedents, 160. 
Liability of Real Estate for the Debts 
of Deceased Persons, 162. 
Estates of Deceased, Policy of Benevo- 
lent Corporation, 417. 
Power to pledge Assets, Notice, 418. 
Property in Corpse, 493. 
Liability of Real Estate for the Debts 
of Deceased Persons, 339. 
Liability for Waste by Co-executor, 
568. 
Jurisdiction over Executors, Ancillary 
Letters, 702. 
Extradition, The Italian Foreign Minister 
on Extradition, 477. 


F. 


False Representations by Agent as to what 
a Book subscribed for is to be, 629. 
Fences, 629. 
Fillius, J., R. S. Morrison and, Mining 
Rights in Colorado, 912. 
Fish and Fisheries, Right of Fishing in 
Navigable River, 699. 
Fitch, N. T., Law of Real Estate Agency, 
“539. 
Fixtures, 267. 
Forcible Entry and Detainer, Possession 
necessary to maintain the Action, 182. 
One obtaining Possession secretly not to 
be reinstated if ejected, 486. 
Fowle, T. W., Poor Law, 532. 
France, Inter-municipal Legal Relations, 
264. 
Fraud and Fraudulent Conveyances, to 
Wife, 187. 
Fraud, Deed, 184. 
Fraud, allowing Over-drafts on Bank, 
418. 


Bump’s Fraudulent Conveyances, 914. 
Frauds, Statute of, 495. 
Memorandum, 182, 188. 
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Fraud, — Continued. 
Agreement for Lease, 191. 
Construction, 187. 
Agreement to make a Will, Heir at 
Law, 188. 
French Trials, Impostors and Adventur. 
ers, H. W. Fuller, 695. 
Fuller, H. W., Noted French Trials, Im- 
postors, 695. 


G. 


Garnishment. See Trustee Process. 
Gas. See Corporations. 
Guaranty, Continuing, Construction of, 
187. 
Statute of Frauds, Guaranty in Pay- 
ment of Guarantor’s Debt, 187. 
Notice of Acceptance, Notice of Default 
of Principal Debtor, 267. 
Corporation, 354. 
Pledge, Evidence, 422. 
Guardian and Ward, 406. 
Gift, voidable, Physician, Patient, 353. 
Between Persons occupying Confiden- 
tial Relations to each other, when 
voidable, 698. 
Causa Mortis, 560. 
Gray, Hon. Horace, 137, 263. 
Greenough, C. P., Edition of Story’s Law 
of Agency, 234. 
Guiteau, Concerning some Criticisms upon 
the Trial of, 50. 


H. 


Harvard Law School, 157. 

Heard’s Wallace’s Reporters, 893. 

Heard’s Equity Pleading, 912. 

Hickey, W., Constitution of United States, 
135. 

Hine & Nichols’s Insurance Digest, 328. 

Holker, Sir John, Q. C., 264. 

Holland, T. E., Institutes of Justinian, 398. 

Holmes, O. W., Jr., 137. 

Howson, Sen., H., Reissued Patents, 615. 

Hubbell’s Legal Directory, 324. 

Hurd, J. C., Our National Existence, 
889. 
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Husband and Wife, Agreement to divide 
Property, Wife as Creditor of Hus- 
band, Conveyance to Wife, 80. 

Marriage and Divorce, Marriage, 266. 

Divorce, Cruelty, Communication of 
Venereal Disease, Existence of Dis- 
ease not sufficient to prove that it 
was communicated by Husband, 271. 

The Effect of Coverture upon the Torts 
and Crimes committed by the Wife, 
160. 

Married Woman, Statutory Presump- 
tion that Work performed by her is 
on her Separate Account, is a Con- 
clusive Presumption, 346. 

Restraint upon Anticipation, Separate 
Use, Gift of Share of Mixed Residue, 
280. 

Circumstances in which Married Wo- 
man having no Separate Estate may 
act as a Feme Sole, 479. 

Married Woman’s Property, 558. 

The Debts of Married Couples, 408. 

Married Woman’s Liability upon her 
Contracts, 408. 

Marriage Settlement, 624. 

Capacity to Marry, 699. 

Agent, 83. 

Divorce, Adultery, 410. 


Imprisonment. See Criminal Law; Debtor 
and Creditor. 

Indemnity, Liability to indemnify, Right 
to Indemnity arises upon Voluntary 
Payment, Riot, 348. 

Index to Public Statutes of Massachusetts, 
329. 

Infancy and Coverture, R. H. Tyler, 396. 

Infant, The Latest Views of Injuries to 
Infants, 480. 

Damages for Injuries, 557. 

Injunction, 417, 428, 482, 631. 

Malicious Erection of Structure, 485. 
Specific Performance Monopoly, 625. 
Sale of Right to Business, 347. 
Patent, Slander of Title, 354. 

Innkeepers and their Liabilities for the 
Property of their Guests, 410. 


Insane Person, Lunatic, 267. 

Liability for Injury caused by Defec- 
tive Condition of Building, 346. 

Deed, Confidential Relation, Validity, 

Exonerative Insanity, J. A. Taylor, 842. 

Criminals, 558. 

Criminal Law, The Guiteau Trial, 410. 

Liability of for Slander, 481. 

Insanity, Burden of Proof, 160. 

Of Grantor, 923. 

Liability of, for Commercial Paper, 275. 

As a Defence, 48S. 

Insolvency. See Bankruptcy. 
Insurance, Law of, J. W. May, 133. 

Forfeiture of Life Policy by Non-pay- 
ment of Premium, Illness and Insan- 
ity no Excuse, 178. 

Contract for, by Agent, Rejection of 
Application, Loss occurring subse- 
quently, 180. 

Fire, Principal and Agent, Agreement 
to keep Property insured, 154. 

Fire, Condition in Mortgage to insure, 
Default, Other Insurance by Mort- 
gagee, Proportionate Loss, 184. 

Fire, Condition concerning Statement 
of Ownership, 82. 

Fire Mutual Company, Condition of, 
Statement of Loss by Owner, 185. 
Loss after Contract of Sale and before 

Completion of Purchase, 336. 

Hine & Nichols’s Digest, 323. 

Parol Agreement to insure, 267. 

Life, Corporation, Special Charter, 
Winding up, Fraud of Officer, 478. 
Fire, Condition as to Incumbrances, 

478. 

Fire, not avoided by Mortgage after- 
wards given, 487. 

Life, Trustee’s Assignment to Second 
Wife, 477. 

Marine, General Average, Damage to 
Cargo by Water used to extinguish 
Fire, 491. 

Marine, Beginning of Adventure, From 
the Loading on Board, Loss of Light- 
ers alongside, 495. 

Fire, Part of Stock of Liquors illegally 
Kept for Sale, Printed and Written 
Parts of Policy, Jury, Statement of 


AUM 


938 


Insurance, — Continued. 
General Agent, “ Entire Ownership,” 
422. 

Marine, Policy, Construction, Perils in- 
sured against, Barratry, Warranty 
“free from Capture and Seizure,” 
Whether Barratry causing Capture 
within Warranty, 426. 

Severability of Insurance, 409. 

Fire, Collision and Fire at Sea, Goods 
insured lost with Vessel, though not 
burned, Proximate Cause, 420. 

Accident Policies, H. W. Monckton, 527. 

Fire, G. A. Clement’s Digest, 537. 

Warranty, Sickness, 561. 

Agent, His Power as to Cancellation of 
Policy, 561. 

Premium, 561. 

California Insurance Law, W. Barber, 
914. 

Life, Warranty, Intemperate Habits, 
563. 

Condition for Written Consent, Oral 
Consent of Agent, Additional Insur- 
ance, Assignment, 564. 


Policies of Insurance on Personal Prop- 
erty, “contained in,” &c., construed, 
623. 


Life Insurance, Assignment, Insurable 
Interest, 624. 
Waiver, Pleading, 705. 
Mortgage, 622. 
Accident, Condition, 77. 
Vendor and Purchaser, Right to Insur- 
ance Money, 407. 
Interest, 354. See Usury. 
International Law, Belgium, Law of Acts 
done in Foreign Country, 336. 
Filiation légitime, 336. 
War, Le Droit de la Guerre, Ernest 
Nys, 616. 
Private, 622. 
The Law of Nations in Peace and in 
War, 923. 
The Channel Tunnel from the Point of 
View of International Law, 922. 
Inter-state Law, Suits brought on the same 
Cause of Action in different States, 
and Actions on Judgments from an- 
other State, 479. 

Intoxicating Liquors, Sale of, 622. 


INDEX. 


Irish-American National Feeling, 540. 
Irish Crime Bill, 621. 
Irish Land Act, 481. 


J. 


Jennison, W., Chancery Pleadings and 
Practice, 770. 

Jones, L. A., Law of Mortgages, 840. 

Joint Tenants and Tenants in Common, 
Tenant for Life, 269. 

Judge, Interest disqualifying for Judicial 
Functions, 622. 

Removal by Address in Massachusetts, 
549. 

See Courts. 

Judgment, Lien, Partnership Real Estate, 
343. 

Affirmed after Error, 185. 

Res adjudicata, 183, 343, 628. 

Lien, Federal Courts, 480. 

Control of Court over them during the 
Term and afterwards, Federal Courts 
not bound by Practice of State Courts, 
416. 

Foreign, Execution of, in Germany, 622. 

In Former Suit, when a Bar, Evidence, 
628. 

Jurisdiction, Amendment, 485. 

in Suit by Non-resident against Foreign 
Insurance Company obtained by Ser- 
vice on Insurance Commissioner, For- 
eign Corporation, 421. 

State Officers, Eleventh Amendment to 
the Constitution, 625. 

Circuit and District Courts, Penalties 
and Forfeitures, Customs Laws, Act 
of March 3, 1875, 564. 

See Admiralty ; Courts. 

Jurisprudence, B. R. Wise’s Outlines of, 
538. 
A. J. Willard’s Personal Rights, 538. 
Jurisprudence and Ethics, Essays, F. Pol- 
lock, 767. 
Jury, Trial by Jury, 480. 

Jurors, Challenge, Right of the Prose- 
cution to stand Jurors aside, 560. 

The Verdict of Coroner’s Juries, Bank- 
ruptcy Law Reform, 265. 

Presence of Officer in Jury-room, 266. 


Objections to Grand Jurors, 211. 


INDEX. 


Jury, — Continued. 
Proceedings of Grand Jury, How far 
Secret, 263. 
Challenge to the Favor, 275. 
Justinian, Institutes of, Holland’s Edition, 
398. 


L. 


Laches by Creditor, 183. 

Ladd, W. W., Probate Reports, 134. 

Lalor, John J., and P. Shorey, Translation 
of Von Holst’s United States, 238. 

Land Laws, Notes on Early German and 
English Land Laws, 475. 

Landlord and Tenant, 699. 

Lease, 269, 703. 

Lease, Agreement for, 191. 

What is a Lodger? 337. 

The Indemnities of a Mesne Landlord, 
699. 

Catholic Priest, Not a Tenant of the 
Parsonage, Right of Supervising 
Bishop to remove, 778. 

Lease, Construction, Breaches of Cove- 
nant, Forfeiture, Penal Rent, Action 
of Ejectment, Demurrer, 425. 

Lease, Implied Covenant, 566. 

"Lease, Oral Representations by Lessee, 
Implied Covenant, 566. 

Lease, Conditional Sale, No Recovery 
of Instalments after Failure of Sale 
and Return of Property, Promissory 
Note, Consideration, 418. 

Lease, Additional Rent upon Breach of 
Covenant, 699. 

Lease, Assignment, Liability of Assignee 
to Assignor after Assignment by 
former, 269. 

Lease, Is a Sub-lease for the Residue 
of a Lessee’s Term in Effect an As- 
signment? 16. 

Taking of Portion of Leased Land by 
City, Conveyance by Landlord be- 
tween Rent-days, Liability for Rent, 
628. 

Action for Mesne Profits against Tenant 
of Disseisor, 627. 

Lease, Indemnities of a Mesne Landlord, 
845. 

The Definition of a Lodger, 846. 


Law Books, Three Kinds of, 761. 

Law Glossary, F. J. Stimson, 135. 

Law Graduation, 623. 

Law, Hugh, Right Hon., 57. 

Law, Irving Browne’s Humorous Phases 
of, 845. 

Lawson, J. D., Leading Cases Simplified, 
693. 

Lawyers, Public Relations of, D. B. Eaton, 
696. 

Leading Cases Simplified, J. D. Lawson, 
693. 

Lease. See Landlord and Tenant. 

Libel, Evidence in Reduction of Damages, 

_ Admissibility of Evidence in Actions 
for Defamation, 559. 

Depreciating Wares, Charging with 
Fraud, Foreign Language, Instruc- 
tions to Jury, 565. 

Limits to Literary and Artistic Criti- 
cism, 698. 

and Slander, The Newspaper Libel Act, 
56. 

and Slander, Bigelow’s ‘Odgers’s, 318. 

License, Easement, Flowing, Revocation, 
Equity, 565. 

City Licenses, 621. 

Lien, Equitable Liens upon Personal 
Property, 266. 

Maritime Liens, 266. 

Maritime Liens, II., 336. 

Of Solicitor, Policy of Insurance, As- 
signment, Notice, Priority, 354. 

Maritime Liens, Towage Service, Sale 
under a State Law, 343. 

Mechanic’s Lien on Personal Property, 
II., 478. 

of Judgments in Federal Courts, 480. 

Common Carrier, 79. 

of Bank, 178. 

Wages, 78. 

Maritime Liens, 408. 

Mechanic’s Lien on Personal Property, 
408. 

See Admiralty ; Judgment. 

Life Estate. See Tenant for Life; 
Will. 

Legitimacy. See Parent and Child. 

Limitation of Actions, Prescription the 
True Ground of, 160. 


Prescription, 559. 
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Limitation of Actions, — Continued. 
Limitations, Statute of, Foreclosure, 
559. 
Demand, 486. 
Application of Payment on several 
Notes, 420. 
(3 & 4 Will. IV., c. 27, sect. 34) Ac- 
knowledgment after Twenty Years’ 
Possession, 189. 
Note given in another State, 487. 
Due-bill payable on Demand, 490. 
Virginia Statute of Limitations with 
regard to Retail Store Accounts, 620. 
Luce, E. T., Maine Probate Practice, Wa- 
terman’s Revision, 471. 
Lush, Sir Robert, 161. 


M. 


Mackay, H. W. Boyd, Law of Property, 
469. 
Malicious Erection of Structure, Statute, 
485. 
Malicious Prosecution, 266. 
Reasonable and Probable Cause, 426. 
The Action for the Malicious Prosecu- 
tion of a Civil Suit, 558, 697. 
Result of Prosecution, Perjury, Minor 
Son, 700. 
Malins, the Right Hon. Sir Richard, 264. 
Mandamus, Corporation, 347. 
To compel the Issue of Stock Certifi- 
cates, 701. 
Marriage. See Husband and Wife. 
Martindale, J. B., Commercial and Legal 
Guide, 49. 
Martindale, W. B., Conveyancing, 470. 
Mason, Sergeant, Case of, 403. 
Massachusetts Public Statutes, Index to, 
$29. 
Crocker’s Notes on, 235. 
Massachusetts, Revision of General Stat- 
utes, 410. 
Master and Servant, Extraordinary Risks 
Incident to Employment, 185. 
Damages for Tortious Act of Servant, 
626. 
Negligence, 421. 
Maxim, Delicatus (not Delegatus) Debitor, 


INDEX, 


474. 


May, J. W., Law of Insurance, 133. 
Mines and Mining, Mining Claim, Expen- 
ditures, Forfeiture, Relocation, 268. 

Winning, 495. 

Trespass, Wrongful Severance and Sale, 
Account, Allowance for bringing to 
Bank, 353. 

Adjacent Owners, Right to Support for 
Barriers in Upper Seam, partly 
worked, 707. 

Mining Rights in Colorado, Morrison and 
Fillius, 912. 

Mistake, Payment, 704. 

Morawetz, V., Law of Corporations, 
320, 389. 

Morrison, R. S., and Fillius, Mining Rights 
in Colorado, 912. ° 

Morse, A. P., Law of Citizenship, 132. 

Mortgages, Reformation of, for Mistake, 

Rights of Creditors, 83. 

What should be the Form of Mortgage? 

265 


Acting for Mortgagor and Mortgagee, 
264 


Sale under Power, Notice, Designa- 
tion of Town after Change of same, 
269. 

Priority, 272. 

Of Interest in Partnership Assets, Fore- 
closure, Notice by Record, 278. 

Contemporaneous, Priority, Mistake in 
order of filing, 183. 

of Premises and Policy, Payment of In- 
terest and Premiums by Surety, 
Right of Surety to Securities, 632. 

In Trust, Assignment, Bills and Notes, 
when not Negotiable, 565. 

Foreclosure and the Statute of Limita- 
tions, 559. 

Of Chattel, After-acquired Property, 
701. 

Railroad, Description, 178. 

Incumbrances as Defence, 335. 

Mortgagee in Possession, Trustee for 
Benefit of Creditors, Liability for 
Rents taken by Mortgagor, 848. 

Law of, L. A. Jones, 840. 

Consolidation and its Limits, 480. 
Chattel Mortgage upon Future Crops, 
Validity, Description, Notice, 485. 
Real Action for Possession of Land, 


INDEX. 


Mortgages, — Continued. 
Estoppel of Corporation, Erroneous 
Certificate of Vote, 484. 
Consolidation of Mortgages, 338. . 
Receivers in Foreclosure, 481. 
See Bills and Notes; Insurance. 
Mortmain, A Way out of the Mortmain 
Act, 559. 
Morton, Hon. Marcus, 137. 


N. 


Name, Notes of Cases on, 480. 

National Existence, Hurd’s Theory of 
our, 389. 

Negligence, the Burden of Proof of Con- 
tributory Negligence in Actions for 
Personal Injury, 161. 

Is a Guest at an Inn Negligent in not 
locking his Door ? 266. 

Accident Insurance, Condition, Riding 
on Platform, 77. 

Recent Humorous Cases of Negligence, 
409. 

Imputed Contributory Negligence, 558. 

Contributory Negligence, Evidence, 567. 

Railroad, Landing Passenger at Wrong 
Station, Injury resulting from Deli- 
cate State of Plaintiff’s Wife, Tort 
and Contract, Remote and Proximate 
Cause, Contributory Negligence, 350. 

Of Fellow-servant, Snow Train, Dan- 
gers incident to Occupation, Fellow- 
servants, 352. 

Contributory Negligence of Carrier as 
affecting Passenger in Actions against 
Third Persons, 698. 

Fire communicated from Engine, Cred- 
ibility of Witnesses, Evidence, 706. 

And Collision in Horse-racing, 617. 

And Mismanagement of a Party’s own 
Counsel as Ground for a New Trial, 
621. 

Railroad Company, Horse injured on 
Track, Fencing, Trespass, 629. 

Explosion of Boiler, Raises Presump- 
tion of Negligence, 846. 

Railroad, Evidence, Pleading, 848. 

Master and Servant, 421. 

Warehouseman, 192. 


Negligence, — Continued. 

Injury on Highway, Notice, 186. 

Carrier, Proof of, 490. 

Railroad, 494. 

Contributory, 275. 

Evidence of, 491. 

Pilot, Collision, 348. 

New Trial for Negligence of Counsel, 621. 

Injury to Servant, Defect in Railroad 
Track, 488. 

Personal Injury, Servant injured in 
Line of Duty, Evidence, Charge to 
Jury, Cattle Chutes too near Rail- 
road Track, 485. 

New Jersey, Laws of, 479. 

New York Annual Digest, 
Gould’s, 773. 

Nichols’s, Hine and, Insurance Digest, 323. 

North, Ford, Mr. Justice, 55. 

Notary Public, Presentment of Note, 482. 

Notice. See Bills and Notes; Contract ; 
Executor and Administrator; Guar- 
anty ; Mortgage ; Partition Sale ; Ven- 
dor and Purchaser; &c. 

Novation, 425. 

Nuisance, 277. 

Obstruction of Streets and Sidewalks, 
162. 

Water on Sidewalk, 273. 

Nys, Ernest, Le Droit de la Guerre, 616. 


Boone’s 


oO. 


Odgers, W. B., Libel and Slander, Big- 
elow’s Edition, 318. 

O’Hagan, Thomas, Right Hon., 57. 

Ohio, Virginia Military Lands in, 779. 

Orators and Eloquence at the Bar and 
Elsewhere, 138. 

Oxley’s Young’s Admiralty Decisions, 840. 


P. 


Parent and Child, Illegitimate Son double 
Portions, 84. 
Infant, Emancipation, Adoption, 845. 
Injury to Parental Feelings, 410, 479. 
Contract for Infant’s Services, Measure 
of Damages, Evidence, 848. 
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Partition Sale, 622. 

Purchaser’s Right to Rents, Tenant’s 
Occupancy, how far Notice, 847. 
Partnership, Real Estate in Name of One, 
Purchaser from Survivor gets Equi- 

table Title, 178. 

Articles, 84. 

Liability of Innocent Partners, 289. 

Form of Partners, 160. 

To continue after Death of Partner, Li- 
ability of Deceased Partner’s Estate, 
180. 

Liability under Agreement for Loan, 
186. 

Profit and Loss, Legal Effects of Con- 
tract, Right to Dissolution, Sale of 
Assets and Good-will, 191. 

Notice of Dissolution, 33”. 

Negotiable Instruments, Purchase with 
Notice, 342. 

Real Estate, Judgment, Liens, 343. 

Dissolution, Misconduct, Incompetence, 
Return of Premium, 631. 

Novation, Liability of Old Partner, 425. 

Dissolution, Agreement to pay Debts, 
Attorney as Creditor, 488. 

See Mortgage; Will. 

Patent, Reissued, 296. 

Slander of Title, Notices by Patentee 
alleging Infringement, Mala Fides, 
Untrue Statement, Injunction, 354. 

Reissued, The Position of the Supreme 
Court, 57. 

May be taken for Debt, 562. 

The Reissue Question, a Reply to Mr. 
Baldwin, 163. 

Reissued, H. Howson, Sen., 615. 

Reissue Question, 618. 

The Reissue Question, 661. 

Position of the Supreme Court in Re- 
lation to the Doctrine of Reissues, 169. 

Infringement by Joint Owner, Amount 
of Recovery, 179. 

Payment, Application of, Statute of Lim- 
itations, 420. 

Into Court, Solicitor, 280. 

Mistake, 704. 

See Debtor and Creditor. 

Penalty. Sce Contract. 
Pennsylvania and English Law, W. H. 
Rawle, 771. 


INDEX. 


Personal Injuries, Contract, 623. 

Phillips, A. His Edition of Adams's 
Equity, 45. 

Physician and Surgeon, Confidential Rela- 
tion towards Patient, Absence of In- 
dependent Advice, Voidable Gift, 353. 

Pleading, Counterclaim, Lex Fori, 567. 

Parties and Forms under the Code, C. 
Bates, 613. 

Presumption in Absence of Demurrer, 
491. 

Amendment, Attachment, 78. 

Demurrer, 425. 

Variance, 705. 

General Denial, 83. 

Statute, Negligence, 848. 

Parties and Forms under the Code, C. 
Bates, 466. 

Equity Pleading, F. F. Heard, 912. 

Chancery Pleading, W. Jennison, 770. 

Pledge, Transaction constituting, 629. 

Of Shares, 778. 

See Bailment. 

Politics, the History of Law as a Branch 
of Politics, 162. 

Pollock, F., Essays in Jurisprudence and 
Ethics, 767. 

Poor Law, England, T. W. Fowle, 532. 

Power, of Appointment, Execution, Con- 
flict of Laws, Law of Testator’s Dom- 
icile governs, not that of the Donee 
of the Power, 346. 

To Sell, Successor of Trustee, 702. 

See Will. 

Practice, Affirming Judgment after Error, 
185. 

Review, 275. 

Prescription. See Limitation. 

Presumption, Presumption of Life, Death, 
and Survivorship, 560. 

Contract, 626. 

In Absence of Demurrer, 491. 

Principal and Agent, Criminal Liability 
of Principal, 479. 

False Pretences, 629. 

Vicious Animal, Knowledge of Farm- 
agent affects Principal, Evidence of, 
other Servants, Ownership, 186. 

Purchase without disclosing Principal, 
Evidence, Charge to Jury, 491. - 


Real Estate Agent, 410. 


INDEX. 


Principal and Agent, — Continued. 

Liability of Principal for Usurious 
Loans made by an Agent, 698. 

Brokers, 704. 

Sub-agent, 56. 

J. R. Dos Passos’s Stock Brokers, 535. 

N. T. Fitch’s Real Estate Agency, 
539. 

Greenough’s Story’s Commentaries on 
Law of Agency, 234. 

Biddle’s Law of Stockbrokers, 237. 

Architect ordering Extra Work, Princi- 
pal not bound, 268. 

Estoppel, Embezzlement, by President 
of Corporation, of Stock fraudulently 
issued, 568. 

See Insurance. 

Principal and Surety, Creditors’ Rights 
to Sureties’ Securities, 79. 

Discharge, 181. 

Probate Practice in Maine, Waterman’s 
Luce’s, 471. 

Probate Reports, W. W. Ladd, 134. 

Property, Law of, H. W. Boyd Mackay, 
469. 


R. 


Railroad Company, Street, 80. 

Sale and Hire of Rolling-stock, 706. 

Lease, 700. 

Negligence, Statute, 848. 

Passenger, Duty as to getting on Proper 
Train, Conductors expelling Passen- 
ger wrongfully on Train, Railroad’s 
Right to regulate stopping of Trains, 
271. 

Evidence, Negligence, Cross-examina- 
tion as to Relationship of Witness, 
Trial, Charge to Jury, 273. 

Negligence, Contributory Negligence, 
Detective riding on Hand-car, 275. 

Stop-over Ticket, Statute, Conflict of 
Laws, 78. 


Reduced Rate, Conditions,‘ Detention,” | 


Wrongful Refusal to deliver at End 
of Transit, Mistake as to whether 
Carriage was paid, 276. 
Stop-over Check, Police Regulation, 
Right to eject Passenger, 351. 
Mortgage, General Term “Property ” 
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Railroad Company, — Continued. 
limited by Enumeration, Receiver, 
Contract for Municipal Aid, 178. 

Duty of Railroad Company to Tres- 
passer on its Track, 481. 

Fencing Track, Evidence of Negligence, 
491. 

See Corporations ; Fences; Negligence. 

Rawle, W. H., Pennsylvania and English 
Law, 771. 

Receiver, Only suable by leave of Court, 
Operating Railroad, Court of Another 
State, Jurisdiction of Suit for Dam- 
ages, 340. 

Receivers under the Code, 481. 
Receivers in Foreclosure, 481. 

Reemelin, Charles, American Politics, 

47. 


Remainder. See Will. 


Replevin, Bonds, Defences to, 484. 
Replevin, 83. 
Reporters, Heard’s Wallace’s, 393, 481. 
Reports, What shall be done with the, 
429. 


Revenue, Law of United States, Penalty, 
842. 
Internal, Illegal Taxation, Injunction, 
417. 
Internal, United States, Assessment, 
Error, 561. 

Stamps, Commission on Sales, 561. 
Customs Duties due on Arrival, 563. 
Richardson, W. A., Supplement to the 

Revised Statutes of the United States, 
465. 
Riot, Indemnity, 348. 
Riparian Rights, 80. 
Riparian Proprietors, 558. 
Obstruction of Watercourse at Source, 
850. 
Wharves, 337. 


S. 


Sale, Stoppage in Transitu, 79. 
Conditional, 182. 
Warranty, Oral, 272. 
Of Goods without Title, 336. 
Of Unborn Foal, 344. 
Bill of, “ Money on Easy Terms,” 493. 
Bill of, Book Debts, what Words will 
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Sale, — Continued. 
comprise, License to carry on Busi- 
ness, 189. 

Statute of Frauds, Memorandum, 182. 

Implied Warranty on Sale or Hire of 
Chattels, 160. 

Stoppage in Transitu, Assignment by 
Vendor after Transit, 81. 

By Sample, Memorandum by Vendor, 
Parol Evidence to explain Written 
Contract, 83. 

Conditional Sale with Transfer of Pos- 
session to the Vendee, 478. 

Order by Vendor to deliver, Effect of, 
Sub-vendee, Attornment by Holder 
of the Goods, 494. 

The Right of Stoppage in Transitu, 479. 

The Furniture Hire System, 261. 

Bills of Lading, 265. 

Delivery, Condition, 273. 

Defrauded Vendors of Chattels, 621. 

Of Intoxicating Liquor by Druggist, 
Evidence, Rules relating to Opinion 
Evidence, 622. 

Auction, Stock Injunction, 482. 

Bill of Sale, Advertisement, Money on 
Easy Terms, 493. 

Stoppage in Transitu, Right of, not de- 
feated by Levy of Attachment by 
Vendee’s Creditors, 846. 

See Contract ; Vendor and Purchaser. 

Satisfaction, Double Portions, Illegitimate 
Son, Reputed Father in Loco Paren- 
tis, Bond, Articles of Partnership, 84. 

Scots Law, 623. 

Scrutin de Liste, as modified by the Ital- 
ian Parliament, 923. 

Sedgwick, A., and Wait, Trial of Title 
to Land, 911. 

Set-off, Counterclaim, 349. 

Against Calls or Shares, 845. 

Shakespeare Phrase Book, John Bartlett, 
384. 

Sheldon, H. N., Subrogation, 694. 

Sheriffs, Two Executions, Levy upon 
Junior Execution, Return, 705. 

Ships and Shipping, Jettison of Deck 
Cargo, Claim to Contribution, Con- 
tracts with Ship-owner, 84. 

Bill of Lading, Common Form, 338. 

Bills of Lading, 922. 


Ships and Shipping, — Continued. 

Void for Goods not Received, 562. 

Compulsory Employment of Pilot does 
not relieve from Liability for Colli- 
sion, Evidence of Negligence, 348. 

Shorey, Paul, and J. J. Lalor, Translation 
of Von Holst’s United States, 238. 

Slander, Libel and, Bigelow’s Odgers’s, 
818. 

Words actionable per se, 419, 703. 
Insane Person’s Liability, 481. 
Of Title, to Patent, 354. 

Smith, H. A., Equity, 843. 

Southern Law Review and American Law 
Review, 916. 

Specific Performance, 79, 188, 191, 421, 

- 625. 
Specific Performance with Compensa- 
tion, 188. 
Vendor and Purchaser, Condition “ sub- 
ject to a Contract to be settled,” 84. 
Corporation, 697. 

Statutes, Construction of, Retroactive Ef- 
fect, Travelling on Lord’s Day, Neces- 
sity or Charity, 270. 

Public, of Massachusetts, Crocker’s 
Notes on, 235. 

The Last Revision of the General Stat- 
utes of Massachusetts, 410. 

See Frauds, Limitations. 

Stimson, F. J., Law Glossary, 135. 

Story, J., Law of Agency, Greenough’s 
Edition, 234. 

Subrogation, H. N. Sheldon, 694. 

Sunday, Dies non Juridicus, 162. 

Statute, Travelling, 270. 


T. 


Taxes, Public Debt of State, Exemption, 

Federal Constitution, 417, 558. 

Masonic Lodge not exempt from Taxa- 
tion as a Charity, 701. 

Stockholders in National Banks, New 
York, 563. 

Assumpsit for Recovery of Tax paid 
under an Illegal Law, 626. 

Domicile, 270. 

Uniform, 563. 

Illegal, 417. 


| 
| 
| 


Taxes, — Continued. 

Taxation for Railroads by New Eng- 
land ‘Towns, 893. 

Taylor, J. A., Exonerative Insanity, 842. 

Tenant for Life, Tenants in Common, As- 
sumpsit, 269. 

See Will. 

Thatcher, E., Digest of Jurisdiction and 
Practice of Supreme Court of United 
States, 236. 

Time, Computation of, Fraction of Day, 
Vote on Township Bonds precedes 
Adoption of Constitution voted on 
on same Day, 341. 

Title, Egyptian Conveyancing, 265. 

To Real Estate, Transfer of, 335. 

Trial of Title to Land, Sedgwick and 
Wait, 911. 

See United States; Will. 

Tort, the Toy Pistol, 844. 

Effect of Coverture, 160. 

Evidence, Vicious Dog, 701. 

Railroad Company, 350. 

See Titles of Particular Torts; and 
Action. 

Trade Customs and the Order and Dispo- 
sition Clause, 339. 

Trade-mark, Name, Fraud, 564. 

Dans les Pays-Bas, 536. 

Name of Manufactured Article, Ten- 
dency to deceive, 190. 

Use of Family Names in Business, 409. 

Trade Name and Mark, 625. 

Trade Name, Firm Name, 923. 

Traill, H. D., Central Government, 552. 

Trespass, Illegal Entrance into Visitor’s 
Chamber, Assault, Approaching Bed 
of Chaste Woman, and soliciting In- 
tercourse, 186. 

Right to impound Animals is Cumula- 
tive Remedy, Evidence of Market 
Value of Corn, Evidence of Owner- 
ship of Trespassing Animals, Posses- 
sion of United States Lands as against 
Trespasser, 547. 

Nuisance, Reversionary, Injury to Re- 
version, Permanent Nuisance, Right 
to sue, 277. 

Mines and Mining, 353. 

Railroad Company, 629. 

Trial, The Guiteau Trial, 266. 

VOL. Ill. —N.8. 


INDEX. 


945 


Trial, — Continued. 

Limiting the Time of Argument of 
Counsel, 266. 

Comments by a Judge on the Evidence, 
410. 

Discretion, Cases on, 160. 

Misconduct of Counsel in Argument, 
560. 

Verdicts, Chance Verdicts, 560. 

Jurors taking a View without Permis- 
sion, 628. 

Verdict, Apportionment of Damages, 
627. 

Right of Prosecution to stand Jurors 
aside, 560. 

Charge to Jury, 79, 273, 276, 485, 489, 
491, 565, 567. 

Charge as to Credibility, 424. 

Trust, Conversion, 82. 

Savings Bank, Deposit for another, 181. 

Assignment to New Trustee, Action by 
Trustee, Attorneys bringing Claim 
after Suit brought, 489. 

Breach of Trust, Order to make Good 
Defalcations, No Enforcement, Lapse 
of Time, Stale Demand, Claim of 
Cestuis que Trust, 279. 

Irrevocable Deposit for Payment, At- 
tachment, 567. 

What constitutes a Valid Declaration 
of Trust, 620. 

Settlement of Shares of Stock, Pay- 
ments by Trustee, Negligence of 
Trustee, Liability, 632. 

Power to Sell exercised by Successor of 
Original Trustee, 702. 

Dividend, Principal and Income, 779. 

Trustee, Money placed in Lawyer’s 
Hands for Investment, 275. 

Liability of Trustee for Failure of 
Stockholder, 846. 

Trustees, Contempt of Court, 631. 

Liability of Trustees and Executors re- 
taining Speculative Investments, 559. 

See Will. 

Trustee Process, Seaman’s Wages, Trus- 
tee sued by Principal Defendant in 
another State, after Service of Trus- 
tee Process, and obliged to pay, 420. 

Tyler, R. H., Infancy and Coverture, 
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United States, Constitution, W. Hickey, 
135. 

Constitutional and Political History, 
Dr. H. von Holst, Lalor’s and Shorey’s 
Translation, 238. 

Lands, Possession, 347. 

Public Lands, Patent, Impeaching Pro- 
ceedings in Land-office collaterally, 
Amount embraced in Patent for 
Placer Claim, Consolidating Claims 
in Application, 416. 

Suits against Collectors, Refunding of 
Duties, Liability of Government to 
pay Interest, 417. 

Supplement to the Revised Statutes of, 
W. A. Richardson, 465. 

See Courts; Revenue. 

Usage, Trade Customs, 339. 

Of Stock Exchange, 408. 

Usury, 180, 422. 

Warehouse Company’s Contract, Ad- 
vances, Commissions for Services, 350. 

See Banks and Banking. 


Vendor and Purchaser, Condition, 84. 
Right to Insurance Money of Premises 
contracted to be sold, 407. 
Delivery to Common Carrier for Pur- 
chaser at Ship’s Tackle, 185. 
Notice of Parol Defeasance of a Deed, 
490. 
Misrepresentation, Practice, Solicitor, 
Defendant, Right to rescind, 708. 
Vendor's Lien waived by taking Inde- 
pendent Security, 848. 
See Contract ; Sale. 
Vesting. See Will. 
Virginia Military Lands in Ohio, 779. 
_ Von Holst, Constitutional and Political 
History of United States, 238. 


Ww. 


Wait, F. S., Sedgwick, A., and, Trial of 
Title to Land, 911. 


Wallace, J. W., The Reporters, Heard’s 
Edition, 393. 

Walpole, S., Electorate and the Legisla- 
ture, 552. 

Warehouseman, Breach of Contract, Re. 
moteness of Damages, Negligence, 
192. 

Warranty. See Insurance ; Sale. 

Watercourses, Deposit of Sawdust, Injune- 
tion, 423. 

Waterman, J. A., Luce’s Maine Probate 
Practice, 471. 

Way, Highway, 337. 

Highway, Street Railway, Compensa- 
tion to Abutter, Riparian Rights, 
80. 

Will, Trust, Public Charity, Word “ Re- 
ligious,” Construction, 180. 

Survivor, Issue, Construction, 185. 

Life-Estate, Contingent - Remainder, 
Executory Devise, Devise to such 
Children of Tenant for Life “as 
either before or after her Decease” 
should attain Twenty-one or marry, 
191. 

Construction, Gift to “ Second Cousins,” 
First Cousins once removed, 84. 

Legacies to a Class, who may take, 
77. 

Life-estate to only Living Issue, re- 
mainder to Heirs, Heirs at Testator’s 
Death, not at Life-tenant’s Death, 
$44. 

Fraud or Undue Influence affecting it 
in Part only, 344. 

“Present Capital” of Testator to re- 
main in Partnership Business, Undi- 
vided Profits, 352. 

Specific Devise, Identification of Estate, 
Admissibility of Parol Evidence to 
identify Subject-matter of Devise, 
355. 

Gift of One-third of Partnership Busi- 
ness, Subsequent Purchase of Whole, 
Wills Act (1 Vict. ch. 26, § 2), 
355. 

Gift to Children, Gift over on Death 
“ Leaving a Family,” Period of Vest- 
ing, Substitution, 356. 

Power of Appointment well executed 
by General Devise, 270. 
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Will, — Continued. 

Annuity, Donation, Power, Creation, 
and Exercise of, Residuary Gift, Ex- 
cepted Property, 278. 

Construction, Implied Trust, 491. 

Education for the Ministry not a Reli- 
gious Use, 490. 

Power, Conversion, Parties, 488. 

Life-estate, Residue, 496. 

Charity, “ Benevolent ” used with other 
Words makes Valid Charity, 420. 

Construction, Specific Legacy, 425. 

Construction, Life Interest in Land, Re- 
mainder to Next of Kin of Testator 
living at Death of Tenant for Life, 
Artificial Class, Period for ascertain- 
ing Class, 427. 

Direction to Trustee to employ a Par- 
ticular Solicitor, 621. 

Acknowledgment and Attestation of 
Wills, 623. 

Bequest to Wife, Divorce, Revocation, 

27. 

Agreement to make, 188. 

Testamentary Disposal of Testator’s 
Body, 846. 

Rectifying Mistakes in Wills, 779. 

Construction, Legacy, whether specific 
or residuary, 707. 

Contingent Remainder, Residuary De- 
vise, 705. 


Will, — Continued. 
Legacy, 703. 
Trust for “ Deserving Poor,” 925. 
Willard, A. J., Examination of the Law 
of Personal Rights, 538. 
Wise, B. R., Outlines of Jurisprudence, 
538. 
Witness, Accused Persons as Witnesses 
in their own Behalf, 163. 
Attorney as, 276. 
Words, “ Religious,” 180. 
“Tntemperate Habits,” 162. 
“Tdem Sonans,” 162. 
“On Margin,” 180. 
“ Leaving a Family,” 356. 
“Places,” 481. 
“Timber,” 847. 
See Will. 
Words, Common, and Phrases, Irving 
Browne, 776. 
Writ and Process, Amendment, Attach- 
ment, 78. 
Service, Non-resident, Party, Attorney, 
422. 
Immunity of Witness from Process, L., 
622. 


Y. 


Young, Sir William, Admiralty Decisions, 
J. M. Oxley, Ed., 840. 
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